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and,mortgage $30,000 mortgagewas because the athis contained
advances,securing subsequent putwereclause future creditors on

priority equalthat couldnotice the defendant’s that amount. We
$30,000ofsuperiorthe award to defendant andaffirm court balance
plaintiffs.proceedsof tothe foreclosure sale

exceptions overruled.Plaintiffs’

All concurred.
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Wiggin Nourie,& of (GordonManchester Rehnborg, Jr.,A. orally),
plaintiff, Policyholder’sfor the American Insurance Co.

Gall, Shapiro Groff, (William& of Nashua orally),J. for theGroff
defendant, Baker,Louis administrator Craigof the estate of Baker.

BOIS, petitionJ. This is declaratory judgmenta for brought by
Policyholder’s Co.,American arisingInsurance wrongfulfrom a

brought againstdeath action its insured. Defendants in petitionthis
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underlyingin the action. The issuesand the claimantare the insured
legallyof the estate of the insuredadministratrixwhether theare

556:1, andprovision of RSA whether such anonclaimwaived the
waiver, valid, cooperation policy.clause in the insured’stheif violated

and did not violate the terms ofwas valid thefind that the waiverWe
policy.

inoperator of a motor vehicle involved anwas theBeckJohn
12,1974, passenger,inAugust which he and aonin Hooksettaccident

8,1976, Rockingham CountyBaker, theCraig killed. On JuneW. were
appointedCourt, petition, Louis Baker ason a creditor’sProbate

Craigof W. Baker and Helen Kiratsos asthe estateofadministrator
todayKiratsosof John Beck. Helen is andof the estateadministratrix

secretary representsin firm which the Baker estate.a thewas in 1976
Baker,14, 1976, foras administrator the estate ofLouisOn June

Baker), madeCraig (hereinafter defendant demand of claim onBaker
Kiratsos, (hereinafterthe estate ofJohn BeckofHelen administratrix

date,Kiratsos) thepursuant to RSA 556:1. On samedefendant
delivered a letter to counsel for defendant BakerKiratsosdefendant

“waiting required byperiod”the six-monthpurporting to waive RSA
July 6, 1976, Kiratsos was served with a writ ofOn defendant556:1.

estate,againstbrought by allegingBaker thedefendantsummons
by negligenceCraig was caused the ofof Baker Johnthat the death

copy plaintiff companywrit toa of the insuranceShe forwardedBeck.
appearance and therequested that it enter an defend action. Theand

brought declaratorypetitioncompany then this forinsurance
3, 1979,hearing JanuaryFollowing onjudgment. a the Trial Court

J.) transferred the issues before us.(King, reserved and
legallydefendant Kiratsosissue is whether waived theThe first

providesprovision That statute that annonclaim of RSA 556:1. action
against begunmay an estate if within sixsustained monthsnot be

grant The date of inof administration. administration thisafter the
12,1974.8,1976. Augustof death wasThe date Becausecase was June

wrongful yearsfor a death action is two fromthe statute of limitations
556:11,death, defendant Baker would have beendate of RSAthe

bringing suit if defendant Kiratsos had refused tofrom waivebarred
waiting periodthe six-month of RSA 556:1.

arguescompany that the action ofPlaintiff defendant
a valid waiver because she hadKiratsos did not constitute neither

being requisiteknowledge right norof the waived the intentionactual
right. inrelinquish Because there is evidence the recordthat toto

finding Kiratsossupport that defendant understood thea
requisitehad theof her actions and intent to waive theramifications
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556:1, saydelay provision we cannotof RSA that the waiver was
persuadedof law. Nor are we that the court shouldinvalid as a matter

public policy.as a matter ofsuch waivers to creditors Thedisallow
purpose periodof deprivethe six-month is not to creditors of their
rights, the administrator a sufficient ofbut to allow amount time to

assets,estate, gather pay justandthe the claims. Saurman v.examine
73, 76, 132,Liberty, (1976).A.2d 134116 N.H. 354 Because it is

administrator, policydesigned protectto the the behind RSA 556:1
destroyed by allowing provisions byits towill not be be waived the

for creditors.administrator
arguescompanyPlaintiff next that defendant Kiratsos violated the

disputedcooperation It is not thatclause. defendant Kiratsos’ waiver
delay provisionsix-month ofof the RSA 556:1 plaintiffenabled to

bywhich otherwise would havesustain an action been barred the
argues, however,statute of limitations. Plaintiff that such acts

adverselymaterially prejudiced plaintiff,and that such acts
clause,cooperationconstituted a breach of the and that such a breach

obligation provide coverage.plaintiff of torelieves its
cooperation providesThe clause at issue as follows:

and,cooperate company uponinsured shall with theThe the
makingcompany’s request, settlements,inassist in the

enforcing any rightinconduct of suits and of contribution
indemnity against any organizationperson mayor or who

injury damagebe liable to the insured because of or with
respect is policy;to which insurance afforded under this

hearingsand the insured shall attend and trials and assist
securing giving obtainingin and evidence and the

not,of exceptattendance witnesses. The insured shall at his
cost, voluntarily any payment, anyown make assume

obligation any expenseor incur other than for first aid to
others at ofthe time accident.

purpose cooperation protectThe of a clause is to the insurer
by obligatingin intentionallyits defense of suits the insured not to and

deliberately any substantiallytake action which would affect
adversely defense, settlement,the insurer’s handlingor other of the

Hospital Co.,IndemnityPortsmouth 53, 58, 242claim. v. Ins. 109 N.H.
898, (1968); Godsey, 669, 273A.2d 401 see Travelers Ins. Co.v. 260 Md.

(1971);A.2d 431 44 Am. (1969).Jur. 2d Insurance generally1560 See
Annot., (1966). cooperation8 AA.L.R.3d 1345 imposeclause does not

obligation uponan the insured to defeatingtake an active role in a
claim, only “cooperate”but to “assist” and with the insurer in its
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Co.,v. Standard Mutual Ins.defense of a claim. See Jordan 199
App. 1964).(Ill.423N.E.2d

byhold that the waiver defendant Kiratsos ofWe the
provision express implieddid not violate thenonclaim of RSA 556:1 or

cooperation policy.interms of the clause the insurance The tenor of
only dutyhad athat clause is that the insured to make a truthful

hearingspertinent or todisclosure and attend trials aid the insurer in
legally permissible,its of claim. The waiver wasdefense a Saurman v.

132,73, 76,Liberty, (1976),354 A.2d 134 and116 N.H. there was no
certainlyItof collusion or bad faith. is not a fraudevidence to do that

Metropolitanpermits. CasualtyElliott v.which the law Ins. Co. of
680, 685York, (Pickett, Judge,250 F.2d (10thCircuit dissenting)New

1957).Cir.

impliescompany appointmentthat the court’sPlaintiff of a
secretarylegal representingin the firm the administrator of the

improper.insuredclaimant as administratrix for the was In view of
policy bycreditors willthe that valid claims of not be lost failure to

administrator,appoint appointmentwe do not consider thean to be
73, 76,Liberty, 132,improper. v. 116 N.H.Saurman 354 A.2d 134

Boles, 879,Supp.v. F.(1976); (S.D.see Potomac Ins. Co. 205 881 Ind.
may cooperation1962). It be a breach of a clause for an insured to

claiming damages, impliedbut an insuredcollude with those has no
obligation frequent dealings claimant,with ato refrain from or from

encouragingassisting proceedand even the claimant to with a
legitimate Maryland Casualty Lamarre, 206,Co.v.claim. See 83 N.H.

Annot., (1966).(1928);140 A. 8 A.L.R.3d 1345174

liabilityemphasize onlyWe that insurance is intended not to
insured,indemnify protect publicalso tothe but members of the who

may through negligence.injured Pennsylvaniabe Threshermen &
Owens, 549, (4th 1956).F.M. Ins. v. 238 F.2d 550-51Cas. Co. Cir. To

obligation everything powertoburden the insured with an do in his to
greatlylegitimate practicalwoulddefeat a claim weaken the

designed public protection.policies to affordusefulness of Id.

Remanded trial.for

KING,J., sit; the others concurred.did not


