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license from Solomon Town. The same acts continued after
a ofdeed other alands, by title to thoseperson having good
lands, could not as tonotice the ofany owner thisoperate

that a deed beentract, also,had made his land andcovering
that there was an thatunder or underoccupation deed, any
claim of toright to him. The additionaloccupy adversely
act of tools on the land does toleaving farming not seem

the of thechange character possession.
was not, therefore,It until when the was1821, building

removed on to land,the that wasany entry made it byupon
Oarleton, from which Solomon Town, with ofknowledge
the should have thatentry, understood Carleton made any

to theclaim of the and until thatownership lot; time, there­
there was fromfore, which an ousternothing can be inferred,

and no thathim can be deemedpossession by adverse, except
at the election of owner.the 21 Pick. 140, vs.Magoun Lap­

;ham­ 13 336,Maine Thomas vs. Patten.
Judgment the plaintiff.for

Prescott vs. Hawkins & a.

land, road,to P. aagreed boundingL. sell one hundred acres of from tract on a
North, degrees Havingtwentyof which was West. athe course fixed corner

road, road,runningthe and measured the first line from the he saidupon he
farther,going surveyor,make the deed without and directed the who wascould

P., land, line,by run out run from the end thatemployed when he the to of
road, L.enough one hundredparallel with the far to embrace acres. subse-

deed, describinga but instead the thequently executed of course from end
line, West, deed,twenty degrees it was written in theas a course Norththat0■

“ delivered, surveyor,twenty degrees After the deed was theEast.” atNorth
P., according originally given,the therequest run out tract to directionsofthe

comers, road;mapleending a tree on themarked the lines and with andand
pointedhad thewas E. tree as the comer of landevidence that out thisthere

P., surveyappearit did that that the was different frombut not he then knewof
of,this, landdescription northerlyL. the and ad-in the deed.—After soldthe

acres, H., andhounding on the landto him of therethe hundredjoining P^f
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marked,knowledgethat H. had. hewas evidence of line as and that subse-the
byquently admitted that there was a in an actionmistake the deed to P.—In

P., II., who,against purchasers knowledgealleged,heir of under was liadthe it
mistake, claiming portionbut had inthe who entered a the land includedof of

survey Held, 1. beThat the evidence a in deed could notthe of mistake the—
purpose giving operation from thatthe of the deed a differentreceived for

by 2. That evi-which it have the terms of the instrument itself. thewould
comers,and submittedrespecting survey,dence the the lines and could not be

jury, practical linesvaryingto a to find a from the of theon which location
deed, agreement parties establishing according survey.theor an of a line tothe

stayed, give plaintiffproceedings mightin the to the3. That further action be
equity, purposea bill inopportunity havingto tile for the the mistakean of
if, hill, reformed,and thatin deed corrected: on such the deed should he sothe

prosecutionsurvey, mightit bo inas the then made available theto conform to
of the suit.

andbreakingfor the close inTrespass, euteriog plaintiff’s
Holderness.

it that titletrial, both claimedappeared partiestheUpon
under Arthur on theLivermore, who,in quo.to the locus

to1821, conveyed NathanielOctober,of C. Prescott28th
“land,of in whereHolderness, beginninghundred acresone

the the and thecrossfes line between school lotnew roadthe
lot,” <fcc.,lived then east saidCurrier ; bywhere Samuellot

11 aeast, hundred tonorth, degrees rods,onetioentythence
; west, south,thence abouttwenty degreesand stonesstake

bysaid new saidmile, road; southerly,to thenceahalf
bound.”mentionedto the firstroad,

sur-Smith,the of atestimonyfrom JoshuaIt appeared
of he wasdeed,to the execution this calledthatveyor, prior

land,one hundred acres of commonto run -outPrescottby
inLivermore,to of said pur-he was about purchasewhich

he went and met and PrescottLivermoreof whichsuance
he outlayLivermore said should the landtheat place—that

him takethe and directed to theroad,rods onhundredone
found it north,he anddid,of the whichroad,coursegeneral

the onrun fromthey road,thenwest—thattioenty degrees
north-east cor-lot to the1,line of the No.head publicthe

makehe could thethen saidsaid said Livermorelot;ner of
when hehim,without and directedany further,deed going
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rods,one hundredfinished the to runsurvey, northerly par-
further atanyhe did notallel with the road—that proceed

ona he was calledwithinafterwards, year,that time—that
on thetheyfinish the survey begunPrescott toby —that

ofthe head linenorth, oneast,and twenty degreesroad run
androds,and and sixtyNo. 1 one hundred2,the lotspublic

and,deed,thethen called fora hethere erected corner—that
inthere was a mistaketold Prescottcourses,on thereading

north, twentydirected him to runPrescottthe deed—that
would run accordingthe witness hewest, and saiddegrees

and run north, twentyheto his directions—that proceeded,
tree,to a smallrods,hundredwest, rock-mapleonedegrees

and cutcorners,did Prescottas heit, usuallyand marked
then turnedheon the tree—thatinitials of his nameout the

to thecourse,with the firstand runa angle, parallelright
believedwhich heusual,asthere marked the cornerandroad,
run onedirected him towas a Livermorerock-maple—that

oflineon headroad,the theand rods fromsixtyhundred
and trees spotted,stones werelots—that placet,the public

runtold him tothatusual,as and Prescottline,thealong
directed.line as Livermorethe

wassurveythat theto showwas other evidenceThere
instated Smith’smarked, deposition,and the line asmade,

terminated,where the surveythe on the road,and that comer
was a tree.maple

made.was this wassurveynot whenpresentLivermore
Livermore,saidevidence ofintroduced theThe plaintiff

he believed Prescott’sintention was to andconvey,that his
described,a which hewas to tract (giv-intention purchase,

in the with thedeed, excep-the courses and distances asing
north,wasthe course on the sideeasterly twentytion that

and thatof north,insteadirest, degreesdegrees twenty east,)
Prescott,whichroad,was a near thetree,there rock-maple

showedin course of the same year,or some other theperson,
had alwaysandsince,and which he had seenhim, repeatedly

entered intoit Prescottto be Prescott’s corner.considered
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inthe his and continuedtract afterimmediately purchase,
until his and the is his heir.decease, plaintiffpossession

theOn the 13th of LivermoreJanuary, 1826, conveyed
tract to SamuelPrescott,land of the sold tolying northerly

ofand in the deed to him bounded him on the landHackett,
Prescott.

that was ofThere was evidence Hackett one the apprais-
sawthe of that occasion,ers on estate Prescott —that onhe,

was a mis-to and said theredeed, Prescott,the Livermore
and thetake in that the land of Prescott extended onit,

tonorth the and that at otherhe, times,maple tree; pointed
out that tree as the corner his land and Prescott’s.between

toThe defendants have title to the land Hack-conveyed
a afore-ett, made since declarationby conveyance Hackett’s

and there hadtheysaid was evidence to show that; tending
andof the to Prescott,notice the mistake in deedalleged

that the theytree was the beforecomer, purchased.maple
Prescott,No built between andfence had been Hackett

line,nor had on either of thethe land been cleared side
between the when defendants entered the stripthe onlots,
in of the line markedbetween the southdispute lyingparties,
in thethe as line of Prescott’ssurvey Smith, northerlyby
land.

evidence tendingThe instructed the that nocourt jury,
Prescott,to couldto a mistake in the deed,show Livermore

mistake—a of suchbe received with view to correctionany
drawnmust take to have been accordingthat the deedthey

an actual ofthe the that locationto intention of parties—but
thebybe made parties,land and mightthe sold purchased

of monuments,of lines and the erectionthe runningby
in the deed if such; and,from the coursesvarying specified

it thewould control coursesmade,waslocation actually
in and the title to Prescott —thatdeed,mentioned the pass

actualthere was no evidence to show location beforesuch
whetherthe deed was and must considerexecuted, they

there were such as to bind the partiesafterwardsproceedings
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a linesto them to line to set down in thenot theaccording
this,deed—that in to must be suchorder there proceedings

wouldas and bind bothconstitute an agreement, parties—
that this be done either the onmight by parties going

andtogether, lines,the andestablishing erecting monuments,
oneor of them and theby a linessurvey, markingmaking

with and other tomonuments, the it after-by party assenting
inwards, such as to constitute anmanner thatagreement

the line so marked theshould be line between them—that
they might consider, on the evidence before them, whether
Joshua Smith went and made theon, andsurvey, established
the monuments, the of toby authority Livermore, act for

and him to make a hishim, authorized inby survey behalf,
and fix a line that should bind him—that if were notthey

ofsatisfied in the nextthis, they enquire,might place,
anwhether, Prescott made actual location in the man-having

thatdescribed,ner Livermore assented to survey afterwards,
and to his ifdeed to Samuel Hackett —that he didprior not
authorize it before it mustmade, be,was there toorderill

the acase,sustain distinct ofplaintiff’s it after-recognition
wards, while he was andowner,an that the assentadjoining
must be such as to constitute an ifagreement there—that
was neither such nor suchauthority, subsequent assent,prior

amust find thethey verdict for but ifdefendant; they
found either of andthese, that Hackett and the defendants
had notice that there was a mistake in the and. andeed,
actual location different from the deed, before they respec-
tively find for thepurchased, they might plaintiff.

The found a for thejury verdict and the defend-plaintiff,
ants to the foregoing instructions, and movedexcepted for a
new trial:

1. Because the statedpower, by Joshua in hisSmith,
todeposition, finish the of thesurvey lot to Liv-according

ermore’s instructions, before the deed was could notmade,
be considered aas valid and afteroperative power, .Livermore
had made, and Prescott had a deed with differentaccepted,
boundaries from inthose the instructions.
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thebythe made anddeed, accepted parties,2. Because
containedthea valid to boundariesaccordingbecame grant,

therefore, bynew be establishedcould,it. boundariesin No
byunlessowners, and Prescott,the Livermoreadjoining

authorized,orthemselves, dulyby agentssome agreement
the and of the deed.after execution acceptancemade

case,the in couldthe under facts the3. Because parties,
and hold boundaries other than thoseadjust bytoagreenot

uncultivated,the the landdeed, being entirelybyestablished
the boundaries in the anddeed,variance betweenand the

established,to be too to be madebeing greatthose attempted
of the without deed.the unitedby agreement parties,

for casethe defendants. TheBell, W. C. Thompson,&
todeed,on the whether the Livermore Pres-questionturns

of the deed.treated to the terms Ifcott, shall he according
the is to beis with the defendants. If deedthe caseso,

of thensurvey Smith,if it was to theas accordingregarded
with thecasé is plaintiff.the

ofcourt in relation to this thedirection of the partThe
whether author-case, that the consider Livermorejury might

Pres-to make a cannot be sustained.location,ized Smith
said he wouldto run and helines,directed Smith thecott

directions. was no evi-to Prescott’s Thererun according
consider whether Livermore author-for the tojurydence

deed con-to run course.anyized Smith Theparticular
allauthentic instructions. It supersededtained the most
tono evidence to be leftdirections. There wasantecedent

toldthe court should have theon andthe thisjury point,
theywas no evidence on which could findthat therejury

of thelocation, by agreementa parties.practical
unreformed and isuncorreeted,while it standsdeed,The

of the of therightsevidence and islegalthe only parties,
to controlled but by something takingnot be subse-place

to its execution. Here was whichquent nothing can ope-
to control it. hethere,rate Livermore saw a butmaple tree
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notdoes that the he saw thesay tree was one marked by
Smith, or that he had theany actualknowledge respecting
survey.

aThis is not ancase in which about aagreement line
could bind the A line cannot beparties. so exten-changed

deed. asively, The that loca-except by principle practical
tion, by abind,shall cannot be in inagreement, caseapplied
which the location would thecontradict deed. Where the
deeds do not make certain,the monuments they bemay
ascertained by agreement. theyBut cannot be so changed

H,as to contradict the conveyance itself. 6 N. 107,Rep.
vs. Fellows.Sawyer

P.Bartlett, N. for the If the deedRogers, plaintiff.&
is treated as adirections to the mistakesurveyor, bemay
shown in the adirections. It is as deed that itonly cannot
be objectioncontradicted. that Prescott thegave direc-The

istions, in the bark.” He directed Smith ran“sticking to
as Livermore had directed him.

If afterLivermore, the assented to the it isdeed, location,
valid from that and sotime, the have found. Thejury
assent of the to the act of an will theagent hindprincipal

13 Mass. vs. Putnam.principal. 363, Pratt
The defendants objection the whole extent ofgoes hold-

that the cannot to aing line,parties agree except according
to the deed. But this cannot be maintained. 6 Wend. 469,

y Adams; 761;Rockwell s. R. 37 Cowen’s Greenl. R. 126;
135 Greenl. R. 7 Greenl. R. Maine R.24; 61; 329; 7

R. 245 12 Mass. R. 1 Greenl. R.; 473;Johns. 219.

in thisParkéh, C. J. The evidence case went, con-very
to aclusively, show mistake in the deed from Judge Liver-

tomore thePrescott, if itancestor, might haveplaintiiPs
received for thatbeen purpose.

it well settled that aBut is court of cannot correct alaw
in a or todeed, receive evidence sho'w such mistake,mistake

4VOL. XII.
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thata fromwith a view to the deed differentgive operation
280,terms of it.it would have the 5 N. H. Rep.which by

Permit; vs.vs. 18 R. 157.Wend. Van WyckEnfield.
418,1 vs.R. LincolnWright; Avery.Fairf.

deed asto consider thetherefore,The was boundcourt,
been and the were so instructed.drawn, jurycorrectlyhaving

to showevidence, tendingwith thisConnected, however,
before thewas of amistake, surveyother evidencea partial

ofthewas made—-of directions completiondeed respecting
oferectionmade, ansurvey actuallythat thesurvey —of

some of of those monu-monuments, and onerecognition
ofthe Pres-boundaryLivermore as cornerJudgements by

is,this evidenceand ontheland; question arisingcott’s
to with instructionsit was left therightly jury,whether

thethe bylocation was made byactual parties,that if an
of monuments varyingand the erectionof linesrunning

location wouldin the thisthe courses specifiedfrom deed*
in it toand the land embracedcourses,those passcontrol

must be as to show anthe evidence suchPrescott —that
consider,that on the evidencethey mightagreement —and

made thewhether Joshua Smith andthem, survey,before
Liver-authoritythe frommonuments, by Judgeestablished

a surveyhim—make in his behalf—and fixact fortomore
would bind him or whether Livermore after-;thata line

deed of land,before his to Hackett theandwards, adjoining
assented to itand under such circumstances as torecognized

an and that if found andthey either,agreement;constitute
notice,and the defendants had might findtheythat Hackett

thefor plaintiff.a verdict
in which a location of land,are cases practical byThere

fromof the thevarying in theparties, descriptionagreement
the and distances setwill courses down in thegoverndeed,

126, Brown3 Greenl. R. vs.itself. 7 Greenl.Gay;deed
Tarbox; 329,vs. 13 vs.Esmond Maine R. Thomas61,R.

237, ;R. Jackson vs. 7; Johns. Cowen’sOgden­7Patten­
Adams;vs. 16 Wend. R. 285,Rockwell Adams vs.761,R.

Rockwell; R. vs.320,19 Withey.Wend. Clark
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the actualAnd of monuments,establishment by agree­
ofment the to the ofsubsequent execution theparties, deed,

will bind and thosethem, who claim them,under notwith­
the fromstanding monuments the courses and dis­may vary

tances in the deed. N. H. 197, Morrill;2 Lerncdvs.Rep.
1 219,Greenl. R. Kennebeck vs.Proprietors Purchaseof

; 12 R.Tiffany­ 469,Mass. vs.Makepeace Bancroft.
anSo, andagreement ascertaining the linefixing dividing

owners, binding,between is theadjoining although agree­
ment is 107,N. H. vs.by ;6parol. Rep. Fellows­Sawyer
9 N. H. 473, vs.GrayRep. Berry.

But none of the cases cited to thiscome case.up They
the of law onsuggestedsustain theprinciples trial, but not

the of those to the facts stated.application principles
was in anot, truth,Here location bypractical agreement

of the theeither before deed was orparties, made, subse-
to itsquent execution.

The shows thattestimony LivermoreJudge gave direc-
to toSmith,tions the run onesurveyor, northerly, hundred

when herods, road,with the finished theparallel survey ;
but does not to constitutedhe have Smith hisappear agent,
or have authorized him anyto to make whichagreement

tohim,bind make as tosurvey,should or courseany or
from the hedistance, different was thendescription intending

insert in the deed toto which was be made. Nor did he au-
to erect in hisanythorize him monuments behalf. When

finished the he was to andact,Smith didsurvey, act, as
of Prescott. This is from theagentthe apparent fact

when the surveythat him wasPrescott com-employed
actsand when it was finished. The ofmenced, Smith,

as location,cannot be aregarded practicalthen, controlling
of the deed was madecourses which Livermore sub-bythe

the time when he the instructionstosequent gave respecting
survey.the

that whendoes it heLivermore,Nor appear subsequently
or asout, tree, road,the the therecognized, uponpointed
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had that theland, surveyof Prescott’s any knowledgecorner
side of the loteasterly by runningmade on thebeenhad

“north,ofwest, twentyinsteadnorth, twenty degrees
soldthe tractin deed. Asas set down theeast,”degrees

onin the coursedifferenceacres,be one hundred thistowas
location ofin themade a material differenceeasterly sidethe

theoftermination that line onand in thenortherly line,the
but there is no evidencetree was ;where the situatedroad

that thisknowledgehad then anythat Livermoreshowto
said,he therefore,made. What thushad beendifference

the tree asan agreement establishingbe asregardedcannot
to a locationas him from thecorner, or binding varyinga

the evidence ofin the deed. Aside fromdescriptionprecise
in deed there would be noitself,thea mistake, existing pre-

done, subsequenthad been to its execu-thingtence that any
bindwhich could thetion, grantor.

be set and a new trialmust, therefore, aside,verdictThe
bemayfarther in the caseBut proceedings stayed,granted.

tohave an file auntil the can bill inopportunityplaintiff
on the caseand have the mistake before usequity, (which

corrected,to be so and the deedseems reformed.apparent,)
bill, mistake beif, such the should and itproved,And upon

and the whenHackett, defendants,that theyshould appear
had the correctionnotice ofseverally it; may hepurchased,

back,to by injunction,in relate ormade, effect, otherwise,
the in this action.so as to avail 2 Johns.plaintiff Ch. R.

R.; 355,vs. Moon­ 4585, C. vs.Gillespie GatesPaige's
; ;vs.6 Gouverneur Titus­ 1347, Ves.,Green­ Paige sen.,

318, vs. AssuranceRoyal ExchangeHenkle The Com­
pany.

Verdict set aside.


