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tended but it; andintended,was is now claimed to have been,
set out to effect.its And as to theaccording legal ofperiod
its commencement, it is not stated, as I have before shown,

to itsaccording variance,effect. Alegal then, exists between
the consideration stated and that so theand consid­proved;
eration for the of the isalleged defendant notpromise truly
stated. But the well settledby of law,rules the considera­
tion of a contract not under bemust set forth andtruly,seals

asproved alleged. Favor vs. Philbrick, ;7 N. H. 326­Rep.
Moore Ross,vs. ibid. 528.

And the variance is theevidently material; for lease set
out in the declaration is aanother andentirely different one
from that the same it isproved, true, butembracing property,

ancovering different of time.altogether are,Weperiod
alltherefore, of the that the verdictclearly opinion must be

set and aaside,
Neto granted.trial

Sanborn vs. Emerson.

havingA. property sundryof caused his to be attached oncreditorsThe writs
him, gave receipt attachment; and,B. theagainst his the officer who madeto

afterwards, A.,request expressupon agreementat the of and his to indemnify
B., A.,B.receipt,hold him harmless his said returned the propertyand to of to

hisappropriated and all the same to own Judg-who afterwards converted use.
A.,against and executionswere recovered in the suitsments several issued there-

placedon, uponin made theand were the hands of the officerwho attachment
he,writs; within of thethirty days judgments,and after the renditionthe de-

day executions,property B. of same,the of the return theAfter themanded
receiptthe plaintiff,of still remainingwith the the hands oftogether in the

do, paidofficer, required the debt andbeingB. so to to officerthe cost ofand
thereon,executions, and fees. B.interest and the officer’s afterwardsseveralthe

expendedmoney paid,A.against laid out and to bisbrought action for use.an
8VOL. XII.
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Held, brought; indemnityexpressthatthat action was the contract of con-the well
optional plain-taining nothing imply, it withthan the law would was themore

uponassumpsit money paid,generalto in indebitatus for the or thetiff declare
special contract.

Held, also, officer;payment authoritywas well made the that his tothat the to re-
against long,discharge A. atpayment and to the executions continued soceive

them,least, rightful custody and had also under his control theas he had the of
executions; appli-properand was liable thesatisfying the himself formeans of

means, notwithstanding inthe executions were not force for theof thosecation
;property paymentof and that the thusthe and sale madepurpose of seizure

demand,B., upon receipt by isliability had become fixed the to bewhose theby
A., request.hishaving to the use and atregarded as been made of

writ,attached, upon personal propertyaHeld, also, has suffi-that where an officer
creditor, accrue;mayand thesatisfy the the costs which andto claim ofcient

therein, beingbeing and the execution issued thereinjudgment recovered season-
hands, satisfy legalit or furnish aplaced in his he fails to to excuse forably

against default,do; in an the such isomitting so to action officerfor the creditor
recover, damages, theas at least the amount of debt and cost ofto theentitled

execution,execution, the time when the theand interest thereon from after de-
officer, satisfied,ought accordingmay provis-and to be tolivery of it to thethe

personal propertyregulating sale of on executions.law theofions
large, and ismanifestly readily byis too the excess ascertainablea verdictWhere

and,remitted;maycomputation, itssuch excess be after re-arithmeticalmere
mission, settingground grantingfor aside the verdict and ait will furnish no

trial.new

Assumpsit. awasdeclaration count forgeneralThe mon-
ofthe use theand for defendant.laid out, expended,ey paid,

andissue ofthe statute lim-generaldefendant pleadedThe
on the daywrit was sued out 3d ofTheitations. plaintiff’s

on the of thewas served 19th dayand sameMarch, 1836,
March.

1830,in theevidence, December,that de-inIt appeared
at timethat several suitsBristol,in and wereresidedfendant

his was attachedandhim,against property uponcommenced
to the severalsecure debtsamount sufficient andto anthem
accrued them—that thesubsequently uponwhichcoststhe

and, thethe defendant’suponproperty,receiptedplaintiff
the waswhich attachedpropertythat the debts uponagreeing

the should be savedand that harm-plaintiffbe paid,should
whatsoever,and costs theall wasdamages propertyfromless

to the defendant. The defendanttheby plaintiffreturned
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thestillsubsequently Bristol,removed from promising plain-
him,to allsave him from and took withtiff harmless liability,

and converted own the as afore-to his attacheduse, property
said. were inafterwards recovered the severalJudgments
suits, and were theexecutions issued and inthereon, placed
hands of whothe attached the and a demandofficer property,
of thirtythe was themadeproperty withinupon plaintiff

from the renditiondays of the Thejudgments. plaintiff,
tounable surrender and calledbeing beingthe uponproperty,

the creditors in theby executions to of theirmake payment
toclaims, discharge himself from his theliability, debtpaid

costs,and and fees,interest on the tosame, and the officer’s
officer thethe washolding executions, which madepayment

in the winter of 1836.
several demands inThe as wereissuedexecution, aforesaid,

follows,as viz:
vs. EmersonUpham debt; .17ex.,cost$19.40; $10.91;

“ ““New do.Chester vs. .172.21; 4.84;
I! “ “Abrams do.vs. .1712.18; 4.84;
“ “ “vs. do.Shaw 4.79; .174.84;
“ “ <!Morrill vs. do. 4.84; .174.75;

first namedThe execution was not the in-discharged by
of adorsement thedischarge back of but wasit, deliv-upon

onered, payment of the to-thesame, officer, who initkept
of the inrequest plaintiff,his order it mightthathands, at the

should he return toEmerson, Bristol. Thebe ofcollected
aboveas andstated,were were dis-other paidexecutions

theof them indorsement a re-bythe back ofcharged upon
them,contents of thebyin full of the attor-plaintiffsceipt

debt of20, the the one1837, exceptingdated Februaryney,
onof which was for the ofMorrill,in favor 2dreceipted day

1836.July,
justiceThe executions were issued by Ebenezer Kimball,
who had the time ofdeceased at the andesquire, trial, |iad

been returned to himnot while but wereliving, returned,
to1840,November 5, Kimball’s administrator.
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a for thethe verdict was takenfacts, plain-foregoingUpon
as and a motion wasfor the himby aforesaid,sumtiff, paid

forrendered, themade t« set the same aside as erroneously
viz:reasons following,

notcould1. The contended that thedefendant plaintiff
an ex-washis because theremoneymaintain action for paid,

to theand savethe defendantby indemnifypromisepress
attached, andfor theharmless receipting propertyplaintiff
and tono was on thebecause executionsmoney paid applied

untiluse or benefit after the commencementthe defendant’s
one aBecause who debtor’sof this action. 2. receipts prop-

the and anlaw, maintain ac-judgments,erty cannot, by pay
theagainsttion for debtor.money paid,

for defendant. In order to entitle the toBell, the plaintiff'
that the was tomoneyit must therecover, paidappear paid

of the A in orrequest law,use defendant. implied existing
thatshown for No relation wasin must befact, purpose.

into between the and the creditors theexist plaintiffshown
a requestfrom which could be Theexecutions, implied.

atof his debts to his creditors would not be the re-paying
unless there was andefendant, request.of thequest express

a to recover for theremoneyTo entitle mustparty paid,
atsuch the time ofrestinga legal upon partybe obligation

thewhich defendant to andthe ought discharge,paypayment,
to Here was neither. Therequestanor express pay. plain-
not bound toin this was the sums whichcase, hetiff, pay

of the defendant had no claimcreditorsdid The uponpay.
was to theBesides, the notpayment creditorsthe plaintiff.

of action. wasthe commencement this Thereuntil after an
to existcontract shown to theindemnify plaintiffexpress

his the Theliability receipt.upon implied promiseagainst
excluded.therebywas

to save the harmless of hiscontract was re-yhe plaintiff
and thatto the was the extent of hisofficer, lia-givenceipt

The whole extent of the claimofficer’s thebility. upon
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thethe debt and costs of secaralwas ofthe amountplaintiff
not boundwas toThe officerexecutions Emerson.against

wasto So the bound tointerest the creditors. plaintiffpay
and of executions.more debt cost theno than thepay

would bethe limitedofficer,a suit the damagesIn against
of the judgments.amount debts and costs severalto the of the

on theto take his expresswas bound remedyThe plaintiff
in this case wereand contractcontract. The impliedexpress

effect,the were different. Wherenot to same but essentially
is the must be on thecollateral, remedythe contract express

undercontract. Such was the contract consideration.

is to thefor the be inferred thatItQuincy, plain-plaintiff.
requestat the of the defendant.tiff thereceipted property

from the contract ofobligationThe indem-arising express
hadis the same as if the been executed at thenity, receipt

in nodefendant’s was manner different.Itrequest.
was theThe of the fixed ofbyliability placingplaintiff

of the and theofficer,executions in hands demandbythe the
rendition ofthe after thedayswithin thethirtyplaintiffupon

judgments.
reason ofbyextent execut-liability,The of the plaintiff’s

is the ofthe true measureofficer, damageshis toing receipt
inis as favorable itsin this case. action formpresentThe

as if it were the contract.expressbrought upon

are for asideWoods, settingJ. reasonsSeveral assigned
afirst that there wasis,verdict. The contractspecialthe

isbeen on. It con-which to have declaredoughtproved,
thetended that the relied by plaintiffspromise uponimplied

excluded the of thewas the fact of existence expressby
isthe which in-that, action,and; therefore,promise proved

notcould be maintained.debitatus assumpsit,
theis rale wherea of thatlaw,It undoubtedly general

nothave law will im-made thecontract,anparties express
a remains incontract as the contractand that soply long;
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force, and annulled,is neither waived nor therescinded,
al~for beseeking redress the of it will notparty breach

to declarelowad in will be com­butassumpsit,indebitatus
to takepelled his andremedy contract, accordingtheupon

to the terms of andit, must declarenecessarily specially
the contract itself. R.upon Sullivan,vs. 7 Mass.Whiting

vs.;107­ Worthen vs. 4 R. ;Stevens. Mass. 448­ Perkins
237;Hart, 11 Wheat. 13 Pick. 165.Freeman,vs.Wheelock

But this rule is not has itsgeneral inflexible, and excep­
tions and it; would seem that when the contract isspecial
not seal,under it under some withis, circumstances, optional
the either to declare on the or toplaintiff, implied promise,
set out the contract in the declaration.specially Tousey

1Preston,vs. R. Morris vs. 5175; Wills,Conn. Har.
120.&.

isAnd it a reasonable and rule ofrecognized law, forming
an to the athat where there isexception general rule, spe-
cial agreement, the terms of which contain more,nothing
and confer no other and no other duties orrights, impose

than itself,the law absence ofobligations in the such ex-
would from the transactions of thepress agreement, imply,

and the of an actioncircumstances the beparties case, may
maintained the Gibbs vs.upon agreement.implied Bryant,
1 Pick. 118.

That action was indebitatus for moneyassumpsit, paid,
out andlaid The to recoverexpended. asoughtplaintiff

sum of which he had beenmoney to ascompelled pay surety
a the andnote, byupon signed Thomaspromissory plaintiff

and to one the time ofBryant, payable Warner. At making
note, the defendant and saidthe Thomas Bryant executed to

a writtenthe contract of Theplaintiff indemnity. making
the theof for itnote, which was thepurpose made, payment

of the and the ofbyit fact theplaintiff, joint interest of the
defendant and said inThomas the whichmoney the note
was to weregiven secure, It was that theproved. decided
action was well thebrought andupon theimplied promise,
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the amount andhad for interestjudgmentplaintiff paid,
inthe of the The court,thereon from time payment. pro-

“in that easetheir The first rea-say:nouncing judgment
that there ais,son for the verdict wasasidesetting special

which have been declared on.to Thisagreement ought
thedefendant, because writtenobjection cannot avail the

contained more than the lawnothingcontract produced
would imply.”

consideration,case under the facts reported,Does the upon
ofwithin the of the law stated andfall operation principle

thein last cited. The hadplaintiffcaserecognized receipted
indefendant,of the attached suits com-sundrythe property

of andit,and had the actualhim, custodymenced against
delivered the toat of the defendant herequestthe property
of the must haveunderstanding partieshim. The implied

of de-the theand the onbeen, undertaking partimplied
that of to the eitherwas,fendant clearly indemnity plaintiff,

suits,of theof the debts and aby dischargethe payment
and restoration ofdeliveryor in some other The theway.

defendant,theand of atcustodyto the possessionproperty
to retain it,had the rightthe whohis request, by plaintiff,

an assent on thetocircumstances, equivalentunder thewas,
inact of thethe defendant to the plaintiff receiptingofpart

of suchthe attachment. Andthe at the timefor property
of indem-raise anclearlywould most implied promiseassent

andthe assenting requesting.on of thuspartythenity part
the contains nothingfound casebyagreementThe express

more, of to theindemnitythan a contractsubstantially, plain-
demandsof orsued,the thebybetiff, paymentto performed

theharmless of obli-the plaintiffother way, savingin some
theof hishim in consequence receiptingresting upongation

would seem tothis caseand thereforeattached;property
inofthe the decision Gibbswithincome directly principle

containingas itcontract, appears,vs. Bryant special—the
branch ofOn thisthan the law wouldmore imply.nothing

maintained,wellisthe actionwe hold thatcase, then,the
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the of the ofnotwithstanding existence contract in-special
and the omission to set it out indemnity, declaration;the

objectionand the that the action should have been brought
contract,on the is therefore overruled.express

a action,But farther to of theobjection the maintenance
in the thecase, is,stated that no towasmoney paid, prior

of the tocommencement for the use or which wentaction,
of the defendant. if this be wellobjectionthe benefit And

it was afact,founded in must If money paidprevail. the
voluntarymere which the was not legallypayment, plaintiff

if it was made onebound to make or to not authorized to;
it, and to the claims defendant,receive thedischarge against

was towhich the intended be in-made, then,paymentupon
the could not he said to havedeed, been to themoney paid
the as to adefendant,of so in law onuse hisimply promise

the same to theto andrepay plaintiff, consequentlypart
could not be maintained.this action

the thisare facts branch of thetouchingWhat case ?
were recovered in all the actions de-against theJudgments
which the forfendant on thereceipted byproperty plaintiff

were issuedduly thereon,executionsattached;was and
ofafter the thewithin rendition werethirty days judgments,

the hands of thethe creditors officer who hadinbyplaced
and the wasthe demandeddulyattached property; property

defendant within said andhim of the theby thirty days;
inremained the hands until theexecutions officer’s winter

when the to the officer so the1836,of plaintiff holdingpaid
and interestthereof, thereon,executions the debt cost and

the and for those sums afees,with officer’s verdicttogether
wasin this case! The then tomoneywas taken thepaid

andwho had both the actual ofrightful custodyofficer the
control ofand the and theexecutions, possession plaintiff’s

attached,for the which attachmentgivenreceipt property
the officer the of said execu-dutywithcharged satisfying

forof a excuse so do.tions, or to Theoffering legal omitting
he had no to receive theobjection is, moneythat authority
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at the time when it beto him. cannotwas It pretendedpaid
that the atofficer, the time he received the hadexecutions,
no to receive the amount thereof in in dis-authority money,

of them. as wellcharge authorized, byHe was so the fact
of the ofdelivery creditors,them to him the as by theby
express command of the then inthemselves force.precepts
He was, in fact and in the of creditors in thethelaw, agent
executions for that and the mere of;very receptionpurpose
it for that of thewould have a dischargepurpose operated
executions, without theact whatever. And caseany other
finds no of that atauthorityrevocationexpress any time,
nor any intention on the of the creditors to revoke it.part
Did that,the fact at the time the was to the offi-money paid
cer, the invalid for theexecutions had become as such pur-

sale,ofof a andby seizurepose compelling property,payment
a of the to receive the amountoperate authorityrevocation

from toone and to the ex-offering dischargepay, thereupon
ecutions in hands of? The executions remained the the of-
ficer, and the It cannot be doubtedso-did that hereceipt.
had the to have suit on the and to haveright brought receipt,

sum ofreceived the due thereon. the the ex-Upon receipt
the andecutions and that was thedemand, right lia-perfect

of the For whatbility complete.was andplaintiff purpose
to hadwhat end he such ? Most for theclearly,right pur-

of of the executions,the and andpose discharge ofpayment
his incurred ofliability reason theindemnity against by orig-

inal the theobjectattachment. Such was of taking receipt.
inIn executions the hands of thefact, the being placed offi-

cer, that, revocation,we hold without hisexpress authority
alluntil means for the satisfaction ofcontinued, legal the

same, control,which heover had were exhausted. We
no in attherefore have hesitation that the time ofholding,

ofthe thethe was liable toreception money plaintiff pay,
and the officer’s continued forauthority receiving payment
and the executions.discharging

The verdict wasquestion whether the returned for too
von. xn. 9
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sum, does notlarge a ariseproperly this as no ex-case,upon
on thatception ground was taken at the trial. Interest upon

the amount of the executions was inincluded the verdict.
wasThat at theurged a ofargument, as ground exception
verdict,theto for itwhich should abe set aside and new

trial wasIt contendedgranted. that the was notplaintiff
liable his to theupon receipt officer for theany thing beyond

ofamount the andexecutions, that the defendant’s liability
his contract of was to theindemnity same extent.upon But

we if thisthink, had been andexception seasonably taken,
avail atcould we doall, not it availcould(which decide)

only for the reason that the verdict on theembraced interest
to the whenexecutions time the were deliv-executionsprior

to the officer for collection andered and couldsatisfaction,
bybeen satisfied reasonable ofhave in due coursediligence,

to the sale ofrelative on execution.property questionlaw No
of the of thesufficiencymade attached and re-is property

to the demandssatisfy sued, as the liqui-same wereceipted
the several judgments therein. hasbydated It been decided

circumstances,under such in an actionthat, against the offi-
the attachment andwho made failed tocer thesatisfy judg-

and offered norecovered,ment excuse forlegal toomitting
oftrue rule is theso, damagesthe amountdo of the execu-

interest after thewith sametion, to haveought been levied
the originally attached. vs.propertyupon Bald-Fairfield

was12 Pick. 388. It concededwin, at the argument, by
counsel,defendant’s thatthe the of theliability defendant

with that of thewas coextensive himself toplaintiff the
and that the extent of theofficer, officer’s wasliability the

of themeasure of theliabilitytrue plaintiff reason ofby his
he restored thehaving to theproperty ofreceipt, custody the

view ofdebtor. the lawTaking that to be acorrect—and
favorable view for themore defendant could not be sus-

doubt remains oftained —no the liability of the defendant to
at least ofextent the ofamount thethe executions and in-

afterthereon such of time fromterest thelapse of thetime
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ofdelivery the to the forexecutions officer as iscollection,
prescribed law for the sale ofby on exe­personal property
cution ; for such was the extent of the of theliability officer
himself to the creditors, to theaccording decision in Fair­
field vs. Baldwin.

if the verdict wereMoreover, manifestly too theforlarge,
reason thealleged, excess, a sumbeing readily ascertainable
by mere arithmetical be andmight remitted,computation,
the court innot,would such aside acase, set verdict and

agrant new trial, on account of the excess so remitted.
Lambert vs. 12 Pick.Craig, 199.

On the we allwhole, are of the that in this caseopinion
the taken at the trial thatexceptions cannot andprevail,
there must be

on theJudgment verdict.

Dodge& a.Rand vs. & a.

law,At common tenants in a action;common must sever in real if they join,and
fatal,in this state the is anddefect cannot be remedied.

There is no statute in this state which authorizes an amendment in such case.

Writ entry,of the as inbrought by demandants, tenants
of realcommon certain estate.

The tenant moved for a nonsuit, that the defectcontending
was and could not be amended.fatal,

for theLivermore, demandants.

for the tenants.Goodall,


