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in thisno statuteGilchrist, byJ* There is provision
objec-which will obviate thestate enable the demandants to

tion the tenants.taken by
whereto cases1833, onlyact of January 5,The applies

madeare who shall have been partiesthere other defendants
whenand thatmerelyto the the second sectionsuit; provides

the writthesole, marry suit,a feme shall pendingplaintiff,
abecome thereto.maynot but the husbandabate, partyshall

of theanythat when4, 1S34,act of JulyThe provides
joinednot to have beenliable, oughtare not anddefendants

dis-abate,suit not but beaction, they mayin the the shall
to de-the suit thejudgment againstandcharged, prosecuted

arewho parties.fendants properly
in these acts which to thisthen, appliesis nothing,There

to defects ofno other legislation relatingand we havecase,
character.this

inlaw,at that tenants commoncommonis well settledIt
have several free­becauseactions, theyin realsevermust

b.;195,Litt. Ham­claim several titles.holds, and Co.by ­
ofand the case vs.PickettActions, ;to 251­on Partiesmond

in this de­that, state, thedecides212,4 N. H. Rep.King,
out the nameby strikingbe amendedfatal,is and cannotfect

of the demandants.one of
Demandants nonsuit.

& a.vs. ClementHadlock

default, up judgment for the al-trover, upon enteredplaintiff,theofan actionIn
damages.ofenquiry, assessmentorproperty, without antheleged value of

Held,paid byissued, served, money thetheand andwas defendant —Execution
to asidequerela would not lie setmoney paid, an auditahad beentheafterthat

andjudgment execution.the

werein this processdefendantsquERELA. TheAudita
complaint,histo theto answer plaintiff, uponsummoned

counsel,* Woods, J.,having did not sit.been of
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“ thatfor the of common hoidefendants, at the court denpleas,
at and of theHaverhill, Grafton,within for the firstcounty

of the in a ofTuesday 1839,May, plaintiff pleaimpleaded
the for and his usetrover,case to sidesforty-sevenconverting
of leather of the value as set forth indefendants, of the their

and theat the of said onwrit, adjourned court, fourthsitting
saidof next was de-Tuesday following,September plaintiff

and record.faulted, his default entered of And the defend-
andwithout the consent of the withoutants, anyplaintiff,

of but with a to suedinjure him,inquest damages, purpose
of the of the court a ofout office clerk of said writ execu-

tion the for andagainst damages,plaintiff, $188.00 $12.53
of and the be served thesuit,costs caused same to upon plain-

he the aforesaidtiff, whereby was to pay sums,”compelled
“ to the of the as he&c., damage says,” &e.plaintiff,

demurred, causes,The defendants and for 1.assigned That
the acts the constituteset forth in declaration a 2.trespass.

ofdeclaration contains no the ofThe rendition aallegation
in therein ofthe action set forth, D. Clementjudgment, &

no ofallegation anya. Hadlock. 3. It contains mattervs.
of cause of set forth in writ,in the action said ordischarge

the action itself before be al-judgment, any judgmentof (if
in of thenor matter after itsjudgmentany dischargeleged,)

cause as set isforth,rendition. 4. The of errorcomplaint,
and not inin the error it thecourt, wrong(if plaintiffsbe,)

doesaction. not that thein said 5. It defendant inappear
hadaction not to take ad-said (now opportunityplaintiff,)

as the cause ofof the matter alleged complaint, be-vantage
does notThe declaration allege fraud,6.judgment.fore

or oppression.deceit
a writdefendants that ofcontended, also, auditaThe que-

in if alie on the facts thewould not writ, judg-allegedrela
beenhad been rendered —the execution dis-havingment

and thethe of theby money,payment plaintiffcharged
ofexecution,in nor execution.in dangernot being
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Woods, whom Goodall,was the(with for defend-Bell,)
term,the last citedants, at 6 Dane's Abr., 186, 1, 4,ch. a. §

Qu.Black. 103, C.;21: 3 Com. Com. And.406; A.Dig.,
R. 103,10 Mass. ;vs. Webber LawLovejoy Cunningham’s
And, 1Qu.;Tit. Mod.Die., Jac. Yelv.Ill; ; 38,29Cro.

N.;125 II. Laws 90 vs.88, ; 87,10 Verm. R. Sutton Tyr-
Lawrence;rel; 437,1 Verm. R. vs. 1 R.Weeks Aiken’s

Cooke;vs. 1 Huhbell;Little R. vs.363, 498,Verm. Dodge
1 323.Aiken

the 1.Livermore, for to the first cause ofplaintiff. As
de-it to more theunnecessary allegeis thandemurrer, any

final ofjudgmentbecause follows course.fault, thereupon,
14 Mass. R. 115. The defendantsPr. 2.266; pro-Howe’s
in their andexecution, assessingirregularly obtainingceeded

stat-3 N. H. Latos 91. The395;Black. Com.damages.
to the default is in ofeffect affirmance themerelyute giving

that thelaw, it Defaultjury.common withdispensesexcept
134,the traversable 5 Wend.only allegations.admits Bates

that3. was such audita que-vs. Loomis. The irregularity
Davis;vs. 4for redress. 2 Saund. 248,rela lies Turner

101,vs. Mass. R. Love-R. 10Johnson484, Harvey;Mass.
vs. Webber.joy

in arethe nature of damagesaction being trespass,This
vs. Randol.Agnel29,J.Cro.given.

a isequity, judgmentin the nature of bill inalso beingIt
case.to the of the Executionaccording exigencyrendered

no exe-the defendant havethatEl. 756;Cro.discharged,
whatto he has lost.be restoredcution, and the plaintiff

Webber,vs. cited.Davis,vs. SpLovejoyTurner before
executionlies for relief an satisfiedagainstquerelaAudita

and theas to the issatisfied; proper remedypartin part,
533,in 1 R.are Johns. Wardelldispute.when facts vs.

see, D. R.Eden, also,notes Chipman’s 387, Hurlburt(in :)
vs. Mayo.

wouldif amend his sonecessary, count,The asplaintiff,
of a judgment.set forth the renditionto
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This for concurrentaction, though some with thepurposes
for isreview, not thepetition by order of thesuperseded

court therein. action more remedial,The beingpresent by
the torestoring the he hasplaintiff immediately money wrong-

been as it stillfully of; yet, leaves thedeprived defendants
the ondefault,the benefit of which takethey may inquest

it is less remedial than theof review.damages, We are en-
iniquitoustitled to for the and courses ofdamages profligate

in to us.the defendants regard

Parker. 0. J.* Without intoentering any questions re-
writ,to form of this or anythe causes oflating thespecial

it for theis sufficient ofdemurrer, thedisposition present
ofcase, that we are that this is not theopinion appropriate

the grievancefor set forth theremedy by complainant.
lies aaudita for man inAn inexecution, orquerela danger

it,of a statutejudgment, merchant, orupon staple, recogni­
zance, where he has matter in orfact, in towriting, avoid

execution, and nosuch other means to take of it.advantage
Querela, A. TheCom. Audita authoritiesDig., generally

insimilar it.language, describingadopt 148, a,2 Saund.
31; ;note Black. 405­ Jacob's Dic.,Com. Law Tomlin,by

Qu.;Aud. 314, § 4;Tit. 6 Dane's Abr. 158,17 R.Mass.
vs. ;Brackett W­ 1 496,ins­ low­ Verm. R. Hubbell;vs.Dodge
R. 323,1 Aiken's vs. Barry's Adm'r.Staniford

in which itcases lies are set forth,Several 1 Fitz. Nat.
102, of the writ areBrev. where forms also beto found. It

that anis there said audita thesued, shallupon querela party
writ,a in the same tohave staysupersedeas, execution, but

not a writ after a nonsuit.newupon
R. is87,In vs. 10 Verm. it saidSutton it isTyrrell, that

a to executionwrit set aside an for causes which arose after
and recover of thetojudgment, damages opposite party—̂ that

it did at law to thenot common andextend judgment; that
no of the onjudgment court, question of law orany fact on

* did not sit.Woods, J.,
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it was of thewhich the court to be revisedduty bycanpass,
But this with someaudita must be receivedquerela. perhaps

Qu.. isIn itBacon's Aud.qualification. Tit.Abridgement,
a unjustas writ to bedescribed delivered an judg­against

or somement, execution, injusticethem forby setting aside,
not bethem,of the that obtained which couldparty pleaded

itbar of the action. authorities hold that lies wherein Other
has had no in theday court, or where judg­complainantthe

101,is obtained. R. vs.fraudulently 10 Mass. Lovejoyment
vs.Webber; 1 Aiken's R. 1 Weeks323; 437,Verm. R.

Seaver; R.Lawrence; R. 6549,5 Verm. Stone vs. Verm.
cases,vs. In the first of these how­243, Barrett Vaughan.

landsthe were held in execution.ever, Incomplainant’s
writ that he inthe was Thealleged danger,another &c.

another,of execution in and bedanger mayappears perhaps
inferred in the residue.fairly

inin the case had andThe present day court;complainant
in thebe error judgment,therealthough may making up

arrest,not is not under nor aredoes He hisfraud appear.
hisexecution, extended,in nor have lands been so thatgoods

execution,of and of the ifjudgment,the thatdischargea
to hisdone,be would release orhim,might property ;operate

of execution. writis he ill The that thedanger allegesnor
beenhas satisfied the ofbywhich issued paymentexecution

and it Thedischarged. case, therefore,is doesmoney,the
laid down,within the rule nor can thiscomenot proceeding

the byindicated the authorities cited.remedyfurnish
to in the thatseems be theargument,supposed,It same

case,be in this thebyeffectedmight makingthing judgment,
to therendered,be restore money collectedoperativeto on

tothis is beexecution. How whethereffected,the by an
to be the tobrought byaction recover backcomplainant the

toor be issued inan execution thismoney, by case, or aby
restoration,for and anorder its attachment in case ofspecial

has not been stated. Asdisobedience, the claimscomplainant
his writ for theby wrong done, anddamages toaccording
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toseveral of the authorities is entitled them if he prevails,
if he couldseem,would thatotherwise, itDyer(held 194,)

onthis the collected the execu-moneysustain proceeding,
of But an executiontion should form those damages.part

in allitself, it, cases, anydoes of or withnot, restore, carry
the thecertain assurance of the collection of money. And

remark to the other modes ofsame be made in relationmay
with a view to its restor-case,in thisenforcing any judgment

is this is not like a casetherefore,ation. It thatapparent,
execution,where a means of a theholdsparty, by wrongful

or and when thebody where, execution is an-property;
the of the or the release of thenulled, discharge party, prop-

that the owner at once takeit, mayheld soerty by posses-
is a ofsion, matter course.

isFurthermore : It in the that asupposed, argument, judg­
ment here, for the would leave thecomplainant, defendants
the ofbenefit the default in the onaction, whichoriginal they

anhave of Butmight enquiry damages. to theaccording
authorities in a theVermont, forjudgment wouldcomplainant

an end allto further in that case, andput proceedings compel
the in this itwho,defendants is haveadmitted,process, good

of to anewaction,cause instead ofbegin ; aside thesetting
so far as are andthey erroneous, theproceedings permitting

to from the ofagain the error. 1 Verm.proceed pointparty
438;R. Ditto 10 Verm. R. 90.498;

theseFor we think thereasons, must be leftcomplainant
to his remedies for the correction theordinary of error which
has occurred. Reference has been inmade, the toargument,

that hethe fact has for a ofreview the action. Ifpetitioned
he does not this an adequatedeem he isremedy, not without
relief. We toare inclined think that error well lies in such

for the must becase; as the actjudgment regarded of the
court, the erroneous has beenalthough proceeding occasioned

the fault of the in itby withoutparty entering having anup
enquiry into the 's 1damages. Howe­ Practice ;267­ Verm.

When will437,R. 8. error or thelie, has any otherparty
VOL. XII. 10
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itremedy, has been said that 6audita will not lie.querela
317,Dane But this If, however,has been denied.§ 21.

werethe that a could notcorrect, writ errorsupposition of
be sustained because intohere, the omission of an enquiry
the is thedamages act of the thewrongful complain­party,
ant be relieved, on in the wheremight commonmotion, pleas,

rendered.the was to vs. Mund­judgment According Lister
1 B. beell, mode,P. 427. relief had in that evenmight&

lie. D.if this would 1 R. acc.391,process Chip.
is ano forcertainly occasion, therefore,There extending

into in itwhich has fallen disuse the cases whereremedy,
held to to a the ordinarybeen be casehas applicable, beyond

of it.scope
Judgment the on the demurrer.for defendant

vs. Russell &Merrill a.­—­Merrill vs. Same.

auditor,an action is submitted to anWhere he is not authorized to add to the
plaintiff declaration,of the set out inclaim his nor to the claim of the defend-

by way set-off; onlyant made of but investigateto and to state an account be-
parties,tween the of such claims as are inembraced the record.

law, state,rule recognizedAnd the of as in this authorizing the amendment of
declarations, anyinhibits isamendment which declaration,inconsistent with the

of change action,the effect which would he toor the cause of and thus to enable
partya to recover for uponanother cause than that which the action was origin-

ally founded.

Accordingly, A.where and B. separateeach commenced againsta C.,action
writs,on accounts annexed to thefounded several for different and distinct

charge, andof both auditor,items actions were referred to an reportedwho
action,thehe sum claimed in A.’sthat found to be for services byrendered B.

C., justly B,,and for whichfor C. was indebted to and that therefore he trans-
the amount of theferred claim for those services to the againstaccount of B.

C.,and the B. in againstallowed same to his C.;action


