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Stecle v. Stone.

In Maine, where a commission issues to a judge, or magis-
trate of another state, to take depositions in a cause pending
in their courts, the official certificate of the judge, or magis-
trate, is received as prima facie evidence of his authority.
§ Gireenl. 9, Clement vs. Durgin.

Verdict set aside and new {rial granted.

Waire vs. Ricaarpson & Trustee.

* Where the principal debtor had agreed to work with the trustee, on condition that
the trustee should pay the amount of his wages to a third person, to whom he
was indebted—Ileld, that the wages so received in the hands of the frustee were
not subject to attachment by trustce process.

Where the trustee had become bail for another, on condition that he should . work
for the trustee,and the wages should remain in the trustee's hands, to indemmify
him for his lability—Zeld, that the contract could not be overruled by trustee
process, and that the amount received on such contract must be first applied in
payment of the sum for which he might be charged as bail.

Foretew arracoment. In this case it appeared, by the
disclosure of the trustee, that there had been various dealings
betwixt the principal and the firm of Johnson & Carleton,
of which the trustee was a member, and a balance was found
due the firm by the disclosure. Exception was, however,
taken to a payment of $20.35, made by the firm, after ser-
vice of the trustee process, to one Elijah L. Woolson; and
to a farther payment of $35.00 made by the trustee on a
judgment recovered against him as bail for the principal
debtor, which sums if rejected would entitle the plaintiff to
judgment.

The grounds on which the trustee claimed to make these
payments appear in the following facts set forth in the dis-
closure. " :

Some time prior to the May term of the court in Grafton,
in 1838, a writ was served upon the defendant in this case
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White ». Richardson & Trustee.

in favor of Weolson.  The defendant was arrested, and the
trustee became bail for his appearance, and it was agreed that

the defendant should work in the employment of the firm,
and. the trustee should have a lien upon his earnings for his
security.

At the May term of the court, judgment was rendered
against the defendant for forty dollars. Soon afterwards
Goodall & Woods, in behalf of Woolson, the trustee in be-
half of the firm of Johnson & Carleton, and the defendant,
Richardson, for himself, entered into the following arrange-
ment : Richardson stipulated with Goodall & Woods, the
agents and attorneys of Woolson, that whatever amount
should become due to Richardson from Johnson & Carleton,
over what he was then owing them, and over what might be
needed by him for clothing, should be paid by Johuson &
Carleton to Goodall & Woods, in discharge, so far as it would
go, of the judgment of Woolson against Richardson. Rich-
ardson directed the firm to make payment to them, and the
firm agreed so to do.

Under this arrangement the firm of Johnson & Carleton
paid to Woolson, for Richardson, the sum of $20.25, in the
fall of 1838, and for the balance of the judgment against
Richardson, remaining due and unpaid, scire facias was issued
against the trustee, and judgment was rendered against him
for the sum of $35. These sums the trustee claims should
be allowed him against Richardson ; and the question whether
such allowance may be rightfully made, is submitted to the
court for their determination,

Ainsworth, for the plaintifl. 1. The promise to pay Wool-
son’s debt is a promise to pay the debt of another without
consideration. It is not in writing; and is within the statute
of frauds. Sucha promise does not discharge the trustee’s
liability to the principal for what he earned after the promise,
and his wages must be effects or credits in the hands of the
trustee liable to attachment. 3 Mass. R. 70, Frothingham
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‘White ». Richardson & Trustee.
vs. Haley ; 3 Pick. 66, Willioms vs. Marston & a. ; 3 Mass.
R. 33, Davis vs. Ham & al.; 2 N. H. Rep. 93, Haven vs.
Wentworth ; 6 Greenl. 263, Sayward vs. Drew.

2. The liability of the trustee as bail, was, at the time of
the service of the writ, a mere contingent claim, and consti-
tated no debt for which the principal’s wages could be with-
held against attachment by trustee process.

Gloodall, for the trustee. The obligation to pay the Wool-
son debt is in the light of an accepted order, and is binding
on the parties. Cushing’s Trustee Process T4, $179; 10
Mass. R. 316, Crocker vs. Whilney ; 8 Pick. 280, Clurtis vs.
Norris & a.; 4 N. H. Rep. 469, Hutclhins vs. Sprague § a.

Upnam, J.  The exception is here taken that the promise
to pay the debt of Woolson, by the firm of Johnson & Carle-
ton, was without consideration, and not in writing, and there-
fore within the statute of frauds. But we think this view of
the case arises from a misconception of the true position in
which the parties are placed. :

The defendant, Richardson, covenants to work in the em-
ployment of the firm of Johnson & Carleton, on condition that
his wages, deducting some portion of the amount for actual
necessaries, should be paid by them upon his debt to Wool-
son; and the firm engage to make such payment as fast as
the wages accrue. The labor, then, of the defendant is an
executed consideration, binding the firm to a compliance with
their engagement. The amount of wages as it becomes due
is so much funds in the hands of the firm belonging to Wool-
son ; and, under the agreement betwixt the parties, would
extinguish, as fast as received, Richardson’s debt to Woolson.
Woolson has agreed by this contract to receive any amount
paid in this way to the firm as a payment to him; and nei-
ther he nor the firm can avoid this contract to the prejudice
of Richardson. Various authorities might be cited to this
point. 7 N. H. Rep. 397, Heaton vs. Angier ; Ditto 345,
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White v. Richardson & Trustee.

Batterfield vs. Hartshorn ; 3 D. & FE. 180, Tatlock vs. Har-
ris; 5 Barn. & Ald. 228, Wilson vs. Coupland ; 4 Barn.
& Cres. 163, Wharton vs. Walker ; 3 Ditio 591, Caxton vs.
Chadley ; 8 Pick. 280, Curtis vs. Norris & a.; 10 Mass.
R. 316, Crocker vs. Whitney; 17 Mass. R. 575, Hall vs.
Marston ; 12 Johns. 385, G4l vs. Brown; 7 Ditto 103,
Beecker vs. Beecker ; 8 Ditto 149, Holley vs. Rathbone.

A farther exception is taken as to the charge of the trustee
for the amount for which he was adjudged liable as bail. 1t
is contended that this contract as bail was a mere contingent
liability, and that the trustee had no right to withhold wages
received by him, as an indemnity on-such claim, against at-
tachment by trustee process.

But the contract asbail is an executed contract, furnishing
an abundant present consideration for the receipt of wages,
or the payment of money, to be holden to abide the extent of
the claim. Such a contract could not be interrupted by a
service of trustee process. There is no principle of law
which would require this. The contract should be fairly
sustained, and the respective rights of the parties preserved
under it. - Subject to such rights, the trustee process might
subsist, and would avail or not, according to the ultimate lia-
bility of the trustee as bail,

“On these grounds the charges made by the trustee are al- -
lowed ; and, as the account is thus made up, he is entitled to
judgment.

Trustee discharged.




