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v. Wendell.Barker

His new founded on his ownwould bejudgment allegation,
and that the was on which did not be-levyproof, property

to thedebtor,his and the underlong levy mustproceedings
be rendered so hevoid. And when presents histhereby

and an theclaim, allowance, that hisprocures upon ground
has failed.levy

to to aThe a not-right review,reserve prosecuteattempt
of thethe allowance cannot alterwithstanding claim, the

entitledcase. would not to make suchHe have been reser-
in hadvation, her,a suit if she lived. had asHe littleagainst

to on his debt herit,makeright claiming against estate and
it allowed.having

the release even ifhim,Nor can avail executed hisby ex-
theauthority. The avoidedbeingpress levy by allowance

claim,of the cannot be thebyrestored release of that claim.
The brief the defendantstatement, byfiled since the com-

ofmencement the isreview, entirely Heinoperative. could
anot have new offiled matter since theplea arising review,

and which could not have been in evidencegiven under the
204,filed. N. H.originally 6pleadings Rep. vs.Burley

the forth in theBut set briefBurley. matter, statement,
onavoids the thuslevythe andequity, destroyssupposed

itthe claim of title under from theplaintiff’s Webeginning.
see no to the defendant’s theobjection offering evidence, un-
der filedissue,the in the case, notwith-general originally

thematters arose originalthe sincestanding judgment.

Marshall vs. Pierce.

covert, it,conveyed paid partLand was to a feme who of the consideration for from
earnings, knowledgewithher own the and assent husband.of her She died

issue, occupywithout and after her death the husband to land.continued the
Afterwards, it; stating, however, belongedhe and conveyedsold it to histhat
wife, enoughand that he had damages.land left to He had some-anyanswer

own, hjmthattimes stated the land neighbors saywas and his heardneverhis
that he did not own it.

Held, acquired by possession.that had landhe no title to the adverse
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“ deceased,Dole, occu-nowlately byland Parkerconveyed all the ownedA deed
Pierce,Hdd, ownedby but notoccupiedthat landby Thomas S. Pierce.”pied

Dole, bypass the deed.did notby Parker
an-law, encourageswhothat oneequity at commonrule in obtainstheWhether

land,title, purchases theland, has and whowhich the former apurchase totoother
land,title, asserting any thetitle todisclosing estoppedhis is fromnotownerthe

it, guere?title, ignoranthis is offraudulently conceals orhewhether
supposed con-estopped by witnessing a deed whichis thus henotownertheBut

land, conveyed byin it was not the deed.factveyed the when
partproperty, the considera-pays, separatefrom her ofa married womanWhere

land, the is made toconveyanceand of landmoney purchase of afor thetion
per-husband., good against allher land isthe of her title to thewith assenther

husband.herbut the creditors ofsons

inrecover a tract of land Atkinson.entry, toofWrit

the issue.tenant generalpleadedThe
for the fordemandant,taken seven-eighthsverdict wasA

the of thissubject todemanded premises, opiniontheof
case.followingtheuponcourt

one was once owner ofthat Dole thewas Mosesagreed,It
and that on the third ofday May,demandedthe premises,

Elizabeth1796, conveyed Dole,he them to the wifeD.A.
was evidence thatDole. There Elizabeth DoleParkerof
for somea tailoress before heryearsworked ashad marriage,

accumulatedin that somehad, way, shepropertyand —that
herinherited from father’spropertyalso some estate—that

in or inconsideration,wasthis considera-money partpaid
conveyancethe aforesaid thatfortion, her husband—and

the for the ofmade contract thepurchase theland, taking
name. ofin her The tract landconveyance thus purchased

land owned him.adjoined bypreviously
indied the year 1806,Elizabeth Dole leaving no children.
theDole himselfpremises, byParker andoccupied his ten-

1796,theants, from when theyear purchase was made,
his in thedeath, yearuntil his1828. By will, executed in

he1818,the devised to hisyear second wife, Betty Dole,
use,her theduring life, andimprovement, income of all his

estate. alsoreal He devised to Attai inPierce, hisfee, At-
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farm,kinson and all his in Atkinson,lands after the decease
of his wife, Dole.Betty

On the 5th of March, 1828, Dole leased today Betty At-
“tai toPierce, hold alllife,her the homesteadduring farm,

and other lands aforesaid,lying latelyin Atkinson owned by
Parker Dole, deceased, now by Thomas S.occupied Pierce,”
in consideration of towhich, Pierce covenanted an an-pay
nual rent of and all the dueto debtsf60.00, from thepay

andtestator, the will.legacies bequeathed by his The lessee
went into and so until hispossession, continued death, three
or four years since, the adefendant, minorleaving child, his
sole heir. The lease was witnessed theby plaintiff, and
James Knight. Dole, the widow ofBetty Parker Dole, is
still living.

The tenant contended that Parker Dole held the land in
his own There wasright. evidence that he had offered to
sell the demanded aJames sonpremises. Knight, of the

whoperson witnessed the testified that helease, toapplied
Dole to a of thepurchase demandedpart premises, but he
refused to sell, thatsaying the land to hisbelonged wife.
Shortly before death,his hehowever, sold and toconveyed
the awitness, by ofdeed a few rods ofwarranty, the land,

that itsaying belonged to his wife and her butheirs, hethat
had left land on the other side of the toroadenough make

anyup damages.
The tenant by several thatproved, witnesses, hadthey

lived near Parker Dole for years, and had nevermany heard
him that hesay did not own the land.

objected to evidence,The demandant this on the ground
that mere silent of landthe Dole wasoccupation by not evi-

of adence claim in his own but heright, that must be pre-
sumed to been inhave to thepossession according legal title;

thatand, his to the was notsaying nothing contrary evidence
of a claim in toopposition the andlegal title; the evidence
was out theruled by court.
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The demandant offered noevidence assertedthat Dole
title to the land in of his wife.except right

heirs herThe of Elizabeth Dole were Knight,James
brother, who from DoleBettywitnessed the lease(the person
to Attai of herPierce, byher estate in tothe land devised

Dole,Parker her and Phil-the children of Annhusband,)
brick, sister. theseher The demandant derived his title from
heirs, deeds of or nominalby quitclaim, executed for a small
consideration, and those deeds to the demandantconveyed

of demandedtheseven-eighths premises.
The tenant moved to ofverdict,set aside the on account

rejectionthe of the evidence also becauseandaforesaid,
who to half ofKnight, conveyedJames the demandant one

the demanded is in-from anypremises, estopped conveying
toterest after the fromtherein, assenting Bettyconveyance

to Attai asPierce;Dole it from hisparticularly, appeared
thattrial,evidence the when he witnessed the aboveupon

itdeed he that included the demanded andsupposed premises,
hedid not to theconveyeduntil thatsuppose, demandant,
thehe had in land.interestany

Porter, for the on the ofdemandant, question adverse pos-
;referred to 4 Mass. 3session, 418 18 Johns. 40 N. H.; 49 ;

163,301;16 Johns. 9 Johns. Jackson vs. 12 Johns.Sharp;
; 3365, 124,Jackson vs. Waters Johns. Jackson vs.Cases

•Parker; 1 156 5 Johns. vs.; 66,Johns. Van HoesenByrne
157, vs.Johns. Jackson Waltz.7 De

On the whether James wasquestion, toKnight estopped
a title to the 1demandant, he citedconvey Story’s Eq.

376, 4 389;380 Pick. 8 Pick. Pick.; ;172 7 551, 169.
land in wasThat not in thedisputethe included descrip-

in saidtion the helease, from theappeared laidprinciple
Richardson,down C. 3by J., N. H. 209.Rep.

of theIn that actualsupport position, that theknowledge
of wasland one included in a deed must be he re-proved,

ferred to 3 Pick. 149.

Bartlett, for tenant.the
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Gilchhist, J. It is contended the tenant that Parkerby
Dole acquired a title to the adversebydemanded premises
possession. The evidence of such a title arises from the fact
that he had offered to sell the land. This, alone, might per-

be considered an assertionhaps as of title in buthimself; it
is to be taken in connexion ofwith other his conductparts

to the land. onerelating occasion,On when toto,applied
sell the land, ;he that it todeclined, hissaying belonged wife
and when, last,at he did sell he itit, declared that was his
wife’s and that had leftland, he on theenough other side of
the road to make up any The case finds alsodamages. that
his never heard himneighbors that hesay did not own the
land.

It is from thisvery clear, that heevidence, made no claim
to the land in his own He knewright. that he nohad title,

that landand the to hisbelonged wife; and he reconciled
himself to a sale of which he did notproperty own, only by
the reflection that he had land in theenough tovicinity sup-

the of whichthat he hadplace sold. itply And is equally
clear that the did tobelong hisproperty wife. Even if she
had contributed nothing towards the consideration of the
deed from butDole,Moses her husband had alladvanced the

themoney, deed could havepurchase been avoided only by
the creditors of her none ofhusband, whom have interfered.

there is in thenothingAnd case which would, at any time,
authorized Parker tohave Dole avoid the deed for it; appears

madeto have been fraud,without and with his knowledge
assent.and

inadverse theThere is nothing manner in which his oc-
to,hadcommenced. He acupation legal right the possession

the coverture. As there was noduring issue of the marriage,
tohis ceased withright theoccupy death of his wife. On

of thatthe event, thehappening continuance of the posses-
commenced undersion such circumstances is not presumed

to be Atherton vs.adverse. H.Johnson, 2 N. 31. ItRep.
commence under amust claim tohostile title of thethe real
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owner. Brandt vs. 1 vs.Johns. 156­ JacksonOgden, ; Wa­
ters, 12 Johns. 365. There to show thatmust be evidence
he continued the aside from the occu­possession adversely,

itself. From thatpation no inference can be made inalone,
favor of an adverse thecontinuance of butthe possession,

for hereverse; is to in underremain thepresumed possession
heirs of Elizabeth who thisDole, had the andtitle,legal

must be overcome by evidence. Lund vs. Parkerpresumption
a., 3 H.­ N. 49.Rep.&

case ofIn the vs.Doe 6 P. Mr.Wing, 538, JusticeC. &
aruled, that inWilliams hisperson property wife’soccupying

hewhich oflifetime, got couldpossession by marrying her,
not be said to have held an adverse herpossession against

atheir law. this the allauthorities areUpon consist-point
with eachent other.

That the fact of an adverse is to be made outpossession
clear and and thatby every is topositive proof, presumption

be made in favor of the title of the owner, arelegal princi-
where These toples every recognized. are bepresumptions

andrebutted the evidence hereby onlyevidence; is, that
himhis never heard that he didneighbors say not own the

thatland. It does not he was called on by oneappear any
toof these state whether he had or hadwitnesses, not any

claim to it. consistent aHis is with beliefoccupation on
whichhis have existed, that he had apart, probably might

to as tenant the But theright by fact thatoccupy curtesy.
heard him about the titlesay nothinghis neighbors only

knew about thethey nothing matter,that thatexceptproves
never heard him declare that heTheyhe had aoccupied.

of claimand the absence on his isanytitle : indicatedpart
his tobyfar more omission than thesay that, existence of a

is shown his omission toby sayclaim aboutany it.thing It
that hevery clear,is hadtherefore, acquired no title ad-by

verse possession.
the tenant further thatcontends,But James underKnight,
the demandant couldclaims,whom noconvey title; because,
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of the lease from Bettyafter the execution Dolewitnessing
to he from anyAttai was claimPierce, setting upestopped
to the land.

subjecton is wellThe rule in thischancery understood,
There is noand is of betterfrequent principleapplication.
morenor one founded on solid ofestablished, considerations

declares,which that if oneand than thatequity justice, man,
it by looking on,he do sufferthoughknowingly, passively,

underto on anmoney land,another and er­expendpurchase
withoutof known histitle, claim,roneous opinion making

he to exercise hisshall not afterwards be permitted legal
would an act of fraudsuch It be andrights against person.

is bound theby equitableand hisinjustice, conscience estop-­
Rensselaer, 1 Ch.Johns. 1354;Wendell vs. Vanpel.

this385. Andon hasprincipleEquity,Comm.Story’s §
of acase fraudulentbeen extended the concealmentbeyond

one who wascase ofof and to thetitle, actuallyapplied ig­
therefore,who could not,norant of his makelegal ;rights

his of the but whoknown title at the time stillpurchase, has
ato bona Aequity purchaser. verybeen inpostponed fide
is 1Norton,of Hobbs vs.case this characterstrong Vernon

of Mr. Kent in Storrs vs.136, which Chancellor Bar­says,
hasthat it often been6 R. confirmedker, 166,Johns. Ch.

and never questioned.
ruletenant that the inadopted chancerycontends ob-The

and is here.law,also at common It hasapplicabletains
andlaw,did not obtain at Mr. Chan-said that this rulebeen

toBarker,in seems intimate suchStorrs vs. anKent,cellor
Hall,in vs. 16Wilde, Heard Pick.Mr. Justiceopinion.

at law,never beenthe has adoptedthat rule except460, says,
becausehas introduced theit beenwherePennsylvania,in

And itjurisdiction.equityhave nothere separatecourts
a.,Cushingof Hurd vs. 7from the caseseem,would &

tothe is not applicablerulein176, that MassachusettsPick.
ofis ignorantwhereof theleast,at partyland;conveyances

itsin appli-has been recognizedruleThehis legal rights.
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tocation at in its fullest extentlaw, bypersonal property,
in the case of vs. 6 Ad. E.Denman, Sears,Lord Pickard &

also 11Sanborn,and this in vs.; by court,474­ Thompson
ofand also in the case MarstonN. H. in201; chanceryRep.

also one caseBrackett,vs. 9 N. H. 336. There isRep.
and inlaw,in this state where the rule has been atapplied

arelation to of land. vs.conveyance Otis,In Runlet 2 N.
the a was167, demandant, at,H. mortgagee,Rep. present

aand advised of the to theconveyance premises mortgager,
and from him to the without thetenant, existencedisclosing
of the which was of an earlier date than thesemortgage,

and it was thatheld his conduct was fraudu­conveyances;
thelent, and him from land theagainstestopped recovering

But no examination totenant. have beenparticular appears
the andquestion,made of more is said than that suchnothing

conduct him. And in the case of vs.Morse Child,estopped
had521,N. H. where one who acted as an6 Rep. appraiser

of land set off an execution was to show thatupon permitted
the it isextent, intimated Mr. Justicenothing by bypassed

that if the extent had been to theGreen, land,sufficient pass
and the had asserted no claim when the extent wasappraiser

tohe could not have been set a titlemade, permitted up
the extent.against

the cases now stand in vs. is anstate,As this Runlet Otis
for that the inauthority the rule has beenequityposition,

at law in to ofhere relation land.conveyancesadopted
is to into the correct-not, however, necessary enquireIt

that in the wereness of this becausedecision, case, premises
in the of the land leased by Bettyincluded descriptionnot

to Pierce. Parker Dole devised to his dur-wife,AttaiDole
the use of all his reallife,her estate. He also deviseding

and allfarm,his his lands inPierce Atkinson Atkin-to Attai
after the decease of Dole.son, devises,Mrs. Under these

Dole nor Pierce could title toneither Mrs. landsacquire any
not owned the testator. haveby alreadywhich were We
the testator toacquireddecided that no title the demanded
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adverse and it is notpremises thatby possession, pretended
hadhe a totitle them derived from otherany source.

the 5th ofBy March, 1828,indenture of the Mrs. Dole
“leased to the tenant latelythe land owned Parkerby Dole,

now Thomasdeceased, S. Pierce.”by The de-occupied
manded are not included in the formerpremises ofpart the

because were not owned thedescription, they testator.by
But at this time werethey Thomasoccupied by S. Pierce,
and ofcultivated him as a theby homestead ofpart Parker
Dole. They included inare, therefore, the latter part of the
description.

The used is tolanguage sufficient all theconvey land of
the even if alltestator, it had not been byoccupied Thomas

In Southern,S. Pierce. vs. 1 M. S. a299, tes-Radford &
tator alldevised his farm, called farm, nowTrogues in the

A. heldIt was that aoccupation Clay. of thepart Troguesof
farm, not Clay,A. wouldoccupied by because thepass, evi-
dent intention was to all thepass farm. AndTrogues if the

were, whether a ofquestion the testator’s landpart which
was not Pierce wouldby theoccupied pass, wouldpoint be

and ofsettled thatby case,this vs.Swyft Eyres, Cro. Car.
546. these cases,In the ambiguity arises from the doubt
whether more was to beany meant thanconveyed that oc-

a mentioned. theby Herecupied person question is, whether,
aafter ofsufficiently land whichprecise description the party

toa ofconvey,had the addition anotherright circumstance
will tothe cause itto include landdescription which the party

no to demandedhad Theright convey. werepremises not
andthe weretestator,owned by byoccupied Thomas S.

inare included thetheyIf latter ofPierce. thepart de-
then land not ownedother theanyscription, by testator, but

will allby Pierce, indeed, the landoccupied pass; occupied
fromPierce, whatever source hisby title bemay derived,

of bemust, by included.reasoning,parity The conveyance
“ all the landdescribes owned Parker nowby Dole, occupied

S.by Thomas Pierce.” But Pierce andmore otheroccupied
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? Inthat toIs passParker Dole.byland than that owned
what landwe first discoverthe mustintent,toorder ascertain

inincluded thethat asand considerPierce,bywas occupied
of Parkerand the reference to the ownershipconveyance,

iswhichof ait,as a qualificationDole demonstrationfalsa
we toareor,of landto the quantity conveyed;not affect

of as the Mrs.Dole,to the Parker test?ownershipresort
all owned Dole.a in the land Parkerbyhad life estateDole

Dole,all land owned Parkerlife, byfor her theconveys,She
land in whicha which includesadds furtherand description,

thatan is clearshe nor her husband had interest. Itneither
ownedall the land which her husband ;to conveyshe meant

clearand It is equallythe is intelligible.description plain
isof the consistentthe latter perfectlythat part description

all land was Pierce.because that bywith the former; occupied
of the sentence is as the latterformer perfect, partthe partAs

theit,with we think latter words arenot inconsistent merelyis
or and that we are notaffirmation,of com­words suggestion

the whole in order to under­to resort to descriptionpelled
vs.its Car. 546­ Roe vs.meaning. Swyft ;stand Cro.Eyres,

Lane,Woodman vs. H.51;5 East 7 N.Vernon, Rep. 241;
5 Ad. 43.vs. B. theConsequentlyDoe Galloway, opin­&
that the demandedis,of the court were not in­ion premises

in the in thecluded from Mrs. Doledescription conveyance
tenant.to the

is not the show-by deed, fromKnight estopped witnessing
his own did notthat land the deed. Whatevering pass by

ifhave the had beenfollowed,result might premises included,
like the the wellis settled.in cases present, principle In

vs. 6 H. it was heldChild, 521,Morse N. that oneRep.
who had acted as an in an extent of anappraiser execution

land, was not to thatsayestoppedupon nothing passed by
and athat is case thanextent;the thestronger forpresent,
must knowan more about theappraiser necessarily transac-

in which he is than ation witnessengaged, need know of
of athe contents deed which he attests.
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The is this:position, then, in which stands HeKnight
witnessed a deed which did land to which he hadconveynot
a title, which,but he the demandedconveyedsupposed,

topremises, he had a hetitle,which was ignorantalthough
of his rights. thatAdmitting his of hisignorance rights
would not the heof the isprevent operation estoppel, estop-

becauseped he the landthat in dis-erroneously,supposed,
pute was ? We have found noconveyed such principle,
either at law or in notecpiity. If Mrs. Dole would be es-

from her title to the betopped asserting land, it would a sin-
rule whichgular would the witness. We know noestop

that would authorize toprinciple hold,us one whothat stands
and aby, sees deed executed which would not convey land

from the to thegrantor would begrantee, from set-estopped
title to ating up it. when he had because hegood one, and

the to deedthe the landparties wouldsupposed thepass by
deed. The cases which the rule inrecognize equity, above
referred areto, those where the grantee a title underacquires
the anddeed, where the owner is from aestopped setting up

atbetter title onlaw, account hisof fraud or gross negligence,
which, in such cases, in is held to be toequity, equivalent
fraud.

The of theopinion therefore,court, is, that wasKnight
not to a toestopped convey title the anddemandant, that

shouldthere be
orí the verdict.Judgment

ton Jenness.Mars­ vs.

prosecution Act,In a under Bastardy objection witness,the it is no to a that he is
the the complainant.father of

complaintaWhere Bastardy begottenunder the Act set forth the child wasthat
day last,15 May dated,on the th of and was but on 13thnot was sworn to the

I).January, 1840,day A. allegedof it was hdd that the was withtime sufficient
precision.
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