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v. & Trustee.Marston Carter

auntil he done some act orsolutely, asserting righthas power
for if theor takes husbandit, it;over until his creditor die

wife’s ofwhile the the rightaction is pending, survivorship
vs.476,is not divested. 1 Smith Trustee;Met. Strong &

vs.517,and see R. Hayward.20 Pick. Hayward
so far as toThe decisions here have not authorizegone

the to a or dis-creditor, anyby appropriate legacyprocess,
oftributive share of the wife to the the husband’spayment

debts, and he has asserted aassent,without before titlehis
to it. of must theThe the creditor uponright depend par-

of the of theticular view to be taken husband. Ifright the
done him,of until some act behusband, bythe regardedright

in the but asitself;not as a vested interest amari-property
exercise,ital he somemay byor which actright, ofpower,
in thean interestwhich becomespropertyownership, upon

of the husband,a without the assentcreditor,vested cannot;
reach the case is an tothe unless theexceptionproperty,

rule. are not aware of other maritalgeneral anyWe right
which in histhe law him to character ofexercise, apermits
creditor.

Trustee discharged.

Judge of vs. Kimball.ProbateThe

toadministratorthe bond of an executor ormay orderjudge probateofThe
given theapplication therefor to be tosuit, causing theput notice ofin without

obligors.
personal éstate to twoimprovement his real andofgave use andtheA testator

dollars, inhundredsisters, his niece onelives —toduring each of theirhisof
the deceaseafternephew his real estatehistoyear after their decease—andone
Held, thatdisposedbeforesisters, his estate notand all the residue ofhis of—of

if there was; thatland butcharged upon thelegacy the niece was nottothe
dutysisters, theit wasleft, of thepersonal the deceaseestate onsufficientnot
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license,procurethe payment Held,of to a andexecutor sell estate itsreal for —
farther, any executor,that by judgmentwithout of assent tire anyevidence or

him,against uponor for payment legacy,demand him the of non-pay-the its
ment was not a ofbreach the condition of his administration bond.

on a onbond,Debt made of March, 1817, bythe 17th
asKimball, and Kimball,Thomas andprincipal, John David

Rundlet, now to Danieldeceased, sureties,as Gookin, esquire,
oflate injudge the ofsumprobate, penal $2000.

The writ was served on John Kimball whoonly, confessed
a of ofbreach the condition bond,the and to beprayed

inheard and easechancery ; the to thewas submitted court
a statement ofupon facts.

bondThe was made ofby Thomas as executorKimball,
the last will of Samuel aWormell, with conditiondeceased,
that he should return a true and of theinventoryperfect

ofestate said Wormell, on or before the Wednesdaythird
June,of make a just1817 and true account of his admin-;

ofistration the estate theof deceased on or before the third
of and theWednesday March, 1818, balance remainingpay

hands,his toin the decree of thepursuant judge, &c.
the will, which wasBy 17th,March theproved 1817,

to his twogave sisters,testator and the useAbigail Betsey,
of all real inand his estateimprovement Brentwood, during

ofeach their lives the; also, use and of hisimprovement
estate theirduring lives. He then gave topersonal his

oneniece, Abigail Leavitt, hundred in onedollars, afteryear
the decease of himself and of his two sisters, andAbigail

to; hisBetsey Thomasnephew, Kimball, his real estate in
the decease ofBrentwood, after two sisters,his and all the

of his andestate, made him executor,residue authorizing
cause justto of his debts, and ofpaymenthim the aforesaid

legacies.
was duly ininventory returned,An which the real estate

at and the$1500,was appraised personal whichestate, con-
of andsisted stockprincipally farming atutensils, $223-54.

On the of June,22d 1839, andAbigail Leavitt, Samuel.
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Leavitt, her made to the ofhusband, judgeapplication pro-
that who hadbate, forth Thomassetting Kimball, removed

ofout the had never rendered of his ad-state, any account
of he hadestate,ministration said althoughthe Wormell’s

cited were interested in saidbeen so to do—that they
willestate—that the said tobequeathedof $100, bylegacy

had never been and that theLeavitt,Abigail paid, praying
of be in suit.bond the Thomas Themightsaid put judge

ordered the bond to be in suit,of subsequently putprobate
thewithout the to notice toanypetitioners giveordering

to it shouldexecutor, sureties,or his show cause notwhy
sister, died De-Wormell,done. theAbigail survivingbe

29th, 1839.cember
of this action, viz., January 13th,the commencementSince

dueKimball, executor,the after no-1841, Thomas giving
inaccount, which thefirst administrationtice, settled his

been deliveredis as tohavingchargedpropertypérsonal
to the ofWormell,and provisionsBetsey pursuantAbigail

was a balance ofand on therewill,the this settlement $6-76
from the estate.due the executor

is made byA questionfor theTuck,Bell plaintiff.if
instituted. It waswhether this suit iscase,the properly

a becausesuit,was no order forobjected legalthat there
the ofthe order ofwas no notice. But judge probatethere

not requirethe statute does notice.Besides,conclusive.is
a he cannotbreach,the confesses take theas defendantAnd

ordered it sued withoutthat the sufficientobjection judge
cause.

aof the to Leavitt isMrs. breachThe legacynon-payment
bond. defendant thatobjectsthe condition of the Theof

on thisland,is the but cannotcharged positionthe legacy
thatmaintained. It as well be contended thebe might

is nofuneral were so Therecharged. expressexpenses
when the executorThe was to belegacycharge. paid

inbe funds.should
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realof the estateWant not chargeassets doespersonal
by implication.

to the land.Extrinsic evidence be received chargecannot
cannotaevidence to show want ofThe personal property

be words,be for this mustreceived There expresspurpose.
a R. 204,or in the will itself. 10 Wheat.plain implication

vs. Wheaton.Wright
had onlyThe of thefor*life,legatee personal property,

left.much there would bethe use. does not howIt appear

con-the defendant. The defendantCutts, forTilton,&f
athere was tech-forfeiture,a on the thatfessed supposition

an accountnical the not settledbreach, havingexecutor
within the time limited.

entitled thewere to possessionThe sisters of the testator
all vs.326,of the 5 N. H. Weekspersonal Rep.property.

Weeks.
is equivalentthe legacy,the executor toAuthorizing pay
217,and it. 1 N. H. Erick-to commanding directing Rep.

son vs. Willard.
was,of the testator thatthe intentionWe contend that

on the realshould be chargedto Leavittthe legacy Abigail
a sale of realintended to have thecould not haveestate. He

of this legacy.ofestate, for the purpose payment
if that in-byreal estate is to be charged implication,The

R. 624,is will itself. 2tent discoverable from the Atkyns’
vs.Walker Jackson.

in aand estatethe testator his realblends personalIf
a is a theresidue, legacy charge uponof thedevisegeneral

;vs. Norton 2395,land. Whitman Binn.6 R.Binney's
vs. Tucker.525,R. Hassanclever

of theestate,on the realcharged non-payment legacyIf
H.a of the of the bond. 3 N.not breach condition Rep.is

vs.288, Gookin True.
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2, 1822,J. The statute ofParker, JulyC. thatprovides
any in a bond to the ofjudgeinterestedperson given probate,
and a oncondition,breach ofaggrieved by shall,the applica-
tion to the an aof have order for suitjudge probate, it.upon
1 N. H. RutLaics 371. it does not the torequire judge

a ofappoint day or cause ahearing, notice to be to thegiven
obligors, before such order. casesmaking manyIn this
might defeat the end viz of: thatproposed, secu-procuring
rity the institution ofupon the suit. The matter inrests
the discretion of the whether orjudge, not to issue such no-
tice before anmaking order, and this discretion is to be exer-
cised to the circumstances of theaccording case. An order
for a suit the bond does not theupon conclude obligors from

a ordenying breach, them fromprevent mat-setting up any
ter which showmay should not be renderedwhy judgment

them.against
The in thislegacy case was not charged land, inupon

the sense in which that is used in thephrase andargument,
thein cases cited. areAll so farlegacies charged upon lands,

in this instate, statute, that, default ofby personal theestate,
inas the case ofexecutor, debts, may obtain a license from

the of to sell so much ofjudge theprobate real estate as
shall be sufficient for the 1payment. N. H. Laws 365.
The to Mrs. Leavitt is tolegacy be thebypaid executor. If

toobjectionthere is no and theit, estate ispersonal insuffi­
theit will be of thecient, duty toexecutor aprocure license

of sufficientfor the sale real estate, and to andsell, make
heShould refuse so to do, thepayment. non-payment after

aorassent, him, would be ajudgment against breach of the
of his bond. But the willcondition does not make this leg­

a eitherland,acy charge upon or byexpressly, implication.
bewas to in one yearIt after thepaid decease of the two

of the testator.sisters They had the ofonly use his per­
estate theirduring If,sonal lives. the decease ofupon the

of them,survivor there was sufficient of the estatepersonal
wasthat the fund toremaining, be to its payment.applied
xii.vol. 22
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toestate must bewas a then realdeficiency, appliedthereIf
directlycannot againstThe legatee proceedthat purpose.

thehe do wheredevisee, mayor the whichland, againstthe
226, Wrightthe land.is 10 Wheat.charged uponlegacy

2Pickering;vs.Denn; N. H. 120, Pickering6 Rep.vs.
Gook­289,vs. 3 H.439, N. Rep.H. Piper Piper;N. Rep.

H.True; N.Whitehouse,vs. vs.in, VeazeyJudge, (10
vs. 1 Paige’sPick. R. Baker619, Dodge;2Rep. 409;)

theisremedyBirdsall vs. Hewlett. Her32, uponR.Ch.
of the executor ;the administrationthroughestate generally,

has ashein the ofduty makingand when he fails payment,
orin same manner as creditorsbond,the theremedy upon

mal-administration.byheirs aggrieved
he has failed of his soyet duty,it does not thatBut appear

in her that sherendered, behalf,can now bea judgmentthat
execution for the amount of the does notItlegacy.have

to ashe has established her it by judgmentthat rightappear
toexecutor,the or that he has ever assented orit,against

there has been demand him for theanythat upon pay-even
has beenof it. in no way liquidated.Itment

that the executor to thehad had assentedIf it appeared
haveit would been histhen to have withinduty paidlegacy,

after theon demand of heor it. If con­expirationthe year,
of the a demand,the after the ex­right legatee upontested —

a suit havethe beenmight commenced,of andyear,piration
of arendition judgment,the the itestablishing right,upon

been his to makedutywould have and apayment, neglect
constituted a breach of thewould have condition. But with­

or there is nodemand,or breach ofassent,out thejudgment,
that H. 68,in 5 N. Pro­respect. Judgecondition Rep. of

; Ditto vs.69, Rogers cited;vs. WendellBriggs­bate 6 N.
vs.141, JudgeH. Probate 396,DittoRep. Emery;of

Locke;vs. Ditto 1422­ Williams’Judge, ; 278,Saund.&c.,
5.note


