
1841, 171TERM,DECEMBER

Wendell Ex’x.vs. Safford,

verdict, cause,against merelyThe court in awill set a as the evidencenot aside
evidence,might, upon atheybecause an of arrived atexamination the have

by jury.result different from that found the
they ground,Nor will upon credibilityset it aside is tothis where the of witnesses

considered, raised, made,he presumptions and andare to he inferences to be
such, personswhere mightthe of the is thatnature evidence different reason-

ably impressionshave it.concerningdifferent
misunderstood, totallyBut apparent jurywhere it is disre-that the must have or

garded evidence,upon neglectedthe instructions of court mustthe the or have
facts, prominentproperly the and mustto consider have overlooked and essen-

evidence,points justice done,intial the that hasso substantial not been the
willverdict he set aside.

Assumpsit the as executrix of willdefendant, theagainst
of anSafford,Thomas annexed to the writ.accountupon

'The action was referred an dis-to whoseauditor, report
theclosed facts, the before him be-following only question

whether the to recover which theing, demand, action was
was toexhibited thebrought, executrix within yearstwo

the offrom date her appointment.
■died theThe testator in month of and it1834August,

from the of theappeared testimony that he neverplaintiff
the account to the it tobutpresented executrix, presented

testatorthe before his and that ofdeath; on the day18th
he1835, the executrixpaid aApril, dollarsfifty noteupon

he owedwhich the and attestator, that time conversed with
her about the account.

was someThere evidence from Thomas a son ofSafford,
from ittestator,the which bemight inferred that the plain-

tiff’s account was the ofamong his father.papers
alsoIt from theappeared testimony of the thatplaintiff,

when he Mrs.paid Safford the above mentioned ofsum
“he said to§>50-00, her, the account which I rendered to

husband weyour will settle some other to shetime,” which
“ well.”replied, very

Thomas Safford that five ortestified, six months before
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the to havehe called oncommenced,was plaintiffthe suit
father’shim and his estate —thatthe settledaccount between

the estate,he butagainstsaid had somethe chargesplaintiff
had his account madeto as he not gotready settle,was not

orthe two three dayson plaintiff,he calledout—that again
was when the did notcommenced,suit plaintiffthebefore

nor were thestood,balance what items in histheknow how
thehe did not recollect accountseeing amongaccount —that

ofnor did he have the principal chargefather’s papers,his
them.

that she did not find the accounttestifiedThe executrix
knewshe her hus-husband’s thather papersamong —that

an but did knowhad notaccount,the plaintiffband and
an accountuntil she found theunsettled, againstwasthat it

markedbooks, nother husband’sin paidplaintiff —that
went with the it was to set-son to settle plaintiff,when her

him and the estate,between and that shethe accountstle
stood time.know how the balance at thenotdid

ofthat whole business the estatesettlingtheIt appeared
to N.executrix one John whoNutter,thebywas intrusted

histestator, shortlythe before showeddecease,thattestified
of the testator,the but heagainstaccount plaintiffanhim

was on the testator’s orbooks,whether it onsaynotcould
he the either on the bookaccount,that saw oranda bill;

ofafter death theor three thedaysa two testator.bill,on
aon for but thesettlement,theNutter called plaintiff plain-

the some excuse which hematter upon gave,tiff postponed
of of thenot inform Nutter the account.amountand did
he had of thethat while settlementchargealso testifiedHe
and theof the until finalestate, settlementaffairsof the

he was neverthe court of informedin bythereof probate,
tothat the was indebted the onestateany plaintiffperson

account.
thethis evidence the court instructed that ifjury,Upon

wasof the delivered to the be-account testatorthe plaintiff
death, and was seen his ex-his theamong papers byfore
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ecutrix, these facts, with the conversation stated theby
to have takenplaintiff between andhimself the execu-place

trix, would aconstitute sufficient of the demand.presentment
Or, if the wereaccount found theby Nutter, of theagent
executrix, the of the drawnamong offpapers deceased, upon
a bill, this would be a sufficient presentment.

The returned a thejury verdict for whichdefendant, the
plaintiff moved to it toset be theaside, evi-alleging against
dence in the case.

for theEmery, plaintiff.

forHackett, the defendant.

tois determineGilchrist, unnecessaryJ. It whether
the instructions of the court in this case were correct. The

does not for wereplaintiff to favorablethem, they toexcept
his views of law is for thethe and as the verdict defendant,;
there nois for tooccasion him take any exception.

anNor is it to settle whether exhibition of anecessary
demand should to the executor orbe such as adminis-give
trator of ofclaim,notice the amount of the and the char-
acter of the thetherein becausecontained evidencecharges ;
relates to the the has ex-solely question whether plaintiff
hibited of to the defendantcharacter, or herany claim, any
agent.

The is this:evidence, shortlyon either Theside, plain-
“tiff that the accountSafford,testifies he said to Mrs. which

to somerendered we will settle otherhusband,I time”your ;
“to which she well.” Thomas Saffordanswered, very says,

that when he went with the he toldto settle himplaintiff,
was inthat there some oil his whichaccount,charged was

histhen on the account amongnotproduced, charged father’s
But the that he did notsame witness sayspapers. recollect

the Mrs.account father’s Saffordseeing hisamong papers.
that she her husband’ssays amongdid not find the account
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onshe found an account thepapers against plaintiff,—that
her the ac-husband’s books—that her to settleson went

the didcounts between and the and that sheplaintiff estate,
know hownot the balance stood.

the seenthen, bywhether the wasUpon point, account
executrix,the there are various toin the evidencematters

thebybe for all the isweighed jury ; certainlyevidence
thenot defendant.against creditor,The a seek-isplaintiff

histo enforce claim his own and the cred-ing by testimony,
of his statement isibility to be andMrs. Saffordweighed.

her son have an interest adverse to andthat of the ;plaintiff
thesewhere contradict each it is apersons other, question

whichjuryfor the of them will it neces-they believe. Is
to be inferred, fromsarily the ofremark to theMrs. Safford

that she had ever seen his account ? didplaintiff, She noth-
more than assent to theing toplaintiff’s proposition postpone
settlement.the She havemight, learned fromperhaps, her

that thehusband hadplaintiff his accountpresented to him,
it does not followbut that she had seen orit, knew any

more than that he tothing professed have a demand. isIt
to be submitted to aevidence fromjury, which orthey may

that she hadnot infer seenmay the but it is aaccount;
of and there isquestion probabilities, not distinct ofproof

fact.the
sameThe remarks are to theapplicable evidence on the

whether Nutter had seen the account. He thatpoint, says
testator showed him anthe account of the plaintiff against

but whether it was on thehim; testator’s abooks, or upon
bill, he could not and thesay, same account heseparate saw

after the death of theshortly testator. The jury havemight
that he onbelieved sawmerely the testator’s books certain

carried toitems the credit of the thisplaintiff. If were their
werebelief, they correct in their for thatfinding; would be

of ano exhibition nordemand, was it so contended at the
trial. The matter is to be determined a ofupon balancing

and,probabilities; thosealthough may be in thefavor of
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case sothe is not for as to nostrong him leaveplaintiff, room
for the existence of a rational doubt.

theThese remarks evidence are made in orderupon that
we to the case the rules of lawmay toapply theapplicable
motion made the We entertain noby plaintiff. doubt that
wherever the of the common law unmod-principles prevail,
ified ofstatute, the courts law theby possess and itpower,
is often the ofduty,their for to set asidepurposes justice, a
verdict where it is thedecidedly ofagainst weight the evi-
dence. has existed thanThe more twopractice hundred

in and was ayears necessaryEngland, consequence of the
writ whichof the of attaint,disuse hadexperience proved

a remedybe in name. Thisto atonly writ, which common
oflaw writslay upon assize, was for theonly ofpurpose

whether the of twelvejury men hadenquiring agiven false
and this was tried aquestion byverdict; jury of twenty-four,

thewho were andgrand jury, who were to trycalled the
of false verdict thethe samequestion evidenceupon given

the thejury. If verdict wereto found to bepetit false, the
the common law was, that thejudgment by, jurorspetit

theirshould lose am andlegemliber become forever infamous;
theirforfeit and the ofgoods their landsshould profits ; should

andthemselves be their wivesimprisoned, and children
out ofthrown should have their housesdoors; razed, their

trees and their meadows and thatextirpated, ploughed; the
he toshould restored all that he had lostplaintiff by reason

unjustthe verdict. A law soof severeterribly could not be
executed, and subsequentby statutes, made perpetual by 13

thec. was25,Eliz. diminished topunishment in-perpetual
and a fine. Bl.famy, 3 Comm.pecuniary 404. And this

remained until the ofact theunrepealed passage important
of the Geo. c. foriv., 50,act 6 andconsolidating amending
laws to jurors juries,the andrelating which theby remedy
attaint was abolished.by as theBut, barbarous sentence

in itseven itwas, form, thatmitigated proves clearly even
in those times ofearly some mode the mistake orcorrecting



176 ROCKINGHAM.

v.Wendell Safford.

be necessa-toacknowledgedof wasjuriesconductimproper
and fellitatone, best;anThe wasry. remedy imperfect

forenoughoccasionthere was notinto not becausedisuse,
of thecharacterof the cumbrousbut becauseremedy,some

theof pun-severityanddevised, undistinguishingone the
many years,forhad it becomeobsoleteishment. So entirely
found in thean tofew if of attaint are beinstancesanythat

ofthe case vs. Cro.Montague,to Brooksubsequentbooks
90, was in thewhich decided 1606.yearJac.

theCase, 138, i., prac-In Slade’s Car.Style 24 (1648)
is saidtheof as evidencetice aside verdictssetting against

into have existed common althoughthe court theby pleas,
bench thethink in the king’sC. seemed to thatRolle, J.,

vs. Gunston,was attaint. in WoodButonly remedy by
inthe bench,decided in the inyear 1655466, upperStyle

a verdict for theCommonwealth,time the plaintiffthe of
it wason this said; Glynn, J.,was set aside and C.ground

to take of the mis-in for the court noticethe booksfrequent
onto new trials and thejuries, them;of andcarriage grant

isthe cannot be traced saidback,reason matterwhy farther
the old books do not account ofanyto thatbe, givereport

themade court motions. Nu-bythe determinations upon
been asidecases in which verdicts have set in themerous

be found in thereason,for this are tocourtsEnglish English
the time toStylefrom of the of theextending periodreports

toand thence theconstitution,of our day.adoption present
of vs. set-550,case The State 8 N. H.Rollins,The Rep.

of was inthat the the common law continued forcebodytles
of so far as itthe constitution wasby New-Hampshire, ap-

and theto our institutions the circumstances of coun-plicable
until altered or theby That thetry, legislature.repealed

of this isexercise sometimes forpower absolutely necessary
of needs tojustice, it but little demon-argumentthe purposes

a juryverdict of be in all conclusive,the casesstrate.. If
ais now no for fraudulent and wilfulremedy disregardthere

and the trial of thebyof the evidence instead; jury, being
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safest and most modeexpeditious of questions ofdetermining
fact, would lose thatsoon in theplace public confidence to
which it is now .justlyso entitled. The courts could not in-
troduce the writ of which asattaint, was atobsolete, the time
of the act as wasit, the trialabolishing by battel, which it

ofIndeed,succeeded. these obsolete we asremedies, are
much to theauthorized introduce latter as the former, for

arethey equally inconsistent with our institutions. That
equal justiceand objectwhich it is the of all lawsimpartial
to could beattain, not if modethis did notdispensed exist,
of athe mistake of a inrectifying jury, case for theproper

“ofexercise this The saidcourt,” Tindal,power. J.,C. in
“the case of vs. 3 109,Mellin N.Taylor, Bingh. C. ought

to a aexercise, merelynot but strict andcautious, sure judg-
sendment, before the to acase secondthey jury. The gen-

eral such that therule, circumstances,under is, verdict, once
the theshall it aside isstand; setting andfound, exception,

to of rarebe an and almostought exception singular occur-
it is creditable to therence.” And ofgeneral intelligence

few which,that there are verdicts on thejuries whole, may
of thea rational view evidence.not be Theuponsupported

of a is to ascertain the existence ofby jurytrial cer-object
facts. Where it is that there has nottain alleged apparent

the as thean of evidence merits ofinvestigationbeen such
allobject judicialthe ofrequire, greatcase tribunals—the

If, inof truth —is not attained. such case,discoverythe
lawthen the of are madeformsremedy,be no subser-there

it isinjusticeof and the; onlyto the casevient purposes
the committedwhere evil onceour institutions cannotunder

humanall other tribunals,the likecourt,remedied. Ifbe
to somecan remedied extent,an it beerror, generallycommit
ora of an erroneous by legislativerevisionby opinion,either

verdict,a formerthe juryBut cannot reverseinterposition.
the casecourt, can bethe of theunless, by interposition

grantcannot asubmitted to them. legislatureTheagain
is Unless,of judicialfor that exercisetrial, power.new an

xii. 23von.
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the verdicttrue,it be as thatuniversallytherefore, assumed,
it al­a is it is to considerof or that betterjury always right,

howeverjustice,ofwhateverconclusive, atways expense
of jury,have been theor the motivesmaycorruptpartial

theythe which evenhave been mistakemaygrosshowever
inter­most desirous of tobe the thecorrecting,may power

is for thejustice done,that be necessary protectionfere, may
is,the courtof all. The madeenquiry bythe rightsof

and facts hasfair examination of thea intelligentwhether
do find butfact,The court not assume to anymade.been
it withwhether is and consistentinquire expedientmerely

of that the evidence be submittedjustice shouldthe purposes
Met,vs. 1 “A generalDavis 221.jury. Jenney,to another

a is nobe set new whichonly by trial,can rightverdict
the more deliberately bythan cause consideredhavingmore

a athere is reasonable ordoubt,where perhapsjury,another
musthas not been done. The reasonsjusticethatcertainty,

ofand natureevidence,from the whole from thebe collected
all its Lordconsidered under circumstances.” Percasethe

1vs. Burrow 390.Bright Eynon,Mansfield,
examination of this courts within the point, proceedBut

to theof caution as not interfere witha degree propersuch
is thea verdict decidedly againstof Where thejury.duties

it that the mustof so that isevidence, juryapparentweight
ofor the instructionsmisunderstood totally disregardedhave

thereon, must have theneglectedcourt or to considerthe
and inand overlooked thefacts, essentialprominent points

it a that honest and in­where is verdict twelveevidence, such
ofmen not have returned it is the theit, dutywouldtelligent

to it vs. Loomis, ;set aside. Jackson 12 Wend. 27­court
119;vs. Butler, 10 Wend. vs.Hammond Wad­Rundell

122;5 353­ Baker vs.hams, Mass. Pick.; Briggs, 8 Bry­­
Ins. Co.,vs. 13 Pick. 549­ 1;ant Com. vs.Davis Jenney,

But where221. are to be and in­raised,Met. presumptions
and isdrawn,ferences evidence to be the verdictweighed,

notwill be set theaside, although court have decidedmight
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the other the facts. vs.way upon Cunningham Mason, 18
Pick. 13; vs. 2 Wend. vs.352;Douglas Tousey, Coffin
Phœnix Ins. Co., 15 Pick. vs.291; McNeil, 7Wait Mass.
261; Wadhams,Hammond vs. 5 vs.353;Mass. Bright

Loomis,1 vs. 12Eynon, 390; 27;Burrow Jackson Wend.
Fowler vs. Co., 270;Etna Fire Ins. 7 Wend. a. vs.Hikley &

8 223­ Lewis vs. 4Kellogg a., ;Cowen Wend. 423.Payn,&
We tohave the andauthorities,adverted stated the law

on this subject at greater than would have beenlength ex-
if decision topedient, any the were be found inupon matter

ofthe thisdecisionspublished court, verdicts havealthough
asidebeen set the courts in thisby state, because they were

the evidence.against
inWe have the ofintimated, course these ourremarks,

the motion bysubmitted theopinion upon plaintiff. The
does notcase is one which therequire interference of the
the safe and cautiouscourt, acting upon which theprinciple

reasonauthorities and the of the matter recommend. We
a different viewhave taken of themight evidence, from that

which was the thatjury. Butimpressed upon consideration
notis where the ofsufficient, iscredibility witnesses to be

considered, are to be andmade,presumptions inferences to
be to allin relation which mendrawn, might reasonably differ.

on the verdict.Judgment

McGregorPettingill & ux.vs.

C., alleging promiseassumpsit against aof B. and onan actionA. commenced
June, 1840,marry day andplaintiff 20th of aB. to the oil the re-part ofthe
B. 22dintermarriageand between and C. on thepromise,fulfil that antofusal

marriage B.June, purpose showing the fact of the ofthe ofday 1840. Borof
B. two orC., to for threeplaintiff proved that he had been attentivetheand

plaintiff onmarriage withpreparation the Juneyears, that B. made forand


