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sale,merchant, factor, aconsigned a or for at cer-goods are to commissionWhen
goodsprice,tain and he makes advances them —if the cannot he soldlimited on

notice,limited, neglectprice consignor, upon repayand the toat the reasonable
value,advances, may goods althoughmarketthe the factor sell the at the fair

limit, advances, anyifthe remain.the and recover balance of thebelow
notice,limit, consignorprice mayBut if the sell at a below the without thefactor

damages, mayan the case to recover or have the amount ofhave action on the
damages byin a suit the factor to recover his advances.allowed

damages injuryinmeasure the such case is the amount of theThe of sustained
contrary principal. Ifby appearsale to the of the no actual lossthe orders to

act, principalby wrongful the will be onlyhave been sustained the entitled to
damages.nominal

business,sale, elapse,A a in mustreasonable time for due course of before a factor
advances,a and acan demand reimbursement of his make sale below the limit

they paid,if a them.are not or sustain suit to recover

theaccount annexed to inAssumpsit, writ,an whichupon
the defendant with inhad thecharged cash,plaintiffs $>175
and an in six months,for delivered$170,acceptance payable

1837,to the defendant the of and withMarch,on 27th interest
on andsums,said to had$18.42; creditedamounting him

the net ofwith for 1918 ofpounds wool,proceeds$241.07
sold on his account. alsothem There were countsby for

had and andmoney received, money paid.
The were commission inmerchants, Boston, andplaintiffs

on ofdefendant, day 1837,the the March,27th delivered
of woolfor the beforethem, sale, quantity mentioned, with

anot to sell it at less thaninstructions price twenty-
four cents The plaintiffs advanced toper pound. thereupon

of andthe defendant the sum him an$175, gave accept-
in six months.ance for The of wool$170, payable price

andfell after the continued tosoon consignment, decline
ofuntil the 5th when theOctober, 1837, sold theplaintiffs

as in the to thewool, credited account annexed for four-writ,
teen cents which was then the fair marketper pound, price

wool of thatof no evidence ofquality. anyThere was no-
the the of totice, by to their intentiondefendant,plaintiffs,
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athat hadThe contended theythe sale.make plaintiffs
fell to sell the con-due, goodswhen theirright, acceptance

to theat the meet advancesthem,to market price,signed
defendant other meansthem, unless the furnishedbymade

beand a sale made without no-that mightthefor purpose,
for thedefendant. The returned a verdictjurythetotice

it aaside,was should be set andwhichdefendant, agreed
if in offor the the theentered plaintiffs,judgment opinion

toshould be entitled recover.the plaintiffscourt

for 13Tebbets, the cited Peters-Bell, plaintiffs,James &
3178, Beale;3 vs.Greenl. R. Seldcn762;Abr.dorff’’s

vs.117,R. Hutchinson.Taunt. Dufresne

the defendant,for cited 13Woodman,Hale PetersdorffSf
46, Parker vs.Law Brcmcker.2753; Reporter

toThe claim aJ. balance allegedC. plaintiffsParker,

withthem account. defendantTheydue theupon chargebe
delivered them to the amountmoney by him,of and forsuma
on themdrawn the for his accom-bydraft defendant,of a

and them andmodation, by and credittheyaccepted paid;
the ofwith certain sold.proceeds goodshim

the defendant received the sums claimed is admitted,That
himmoneyif the thus furnished had the character ofand

thedebt, lent,for could haveordinary money defendantan
to this action. He has filed no and forset-off’,defenceno
could in such setcase, claimnot, up any againstreasonthat

them,for wool to because their credit issold notthe plaintiffs
could not entitle himself to ancharacter; and he in-thatof

of for wool themcredit,of the amount sold tobycrease
thetobecause, according havestatement, they cred-others,

the full amount received.withhimited
any defence,defendant can make it arises from thetheIf

of the demand. two sums,character Theplaintiffs’particular
thethe foundation of action,furnish plaintiffs’ appear,which
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by case,the to have been moneys advanced theby plaintiffs
as merchants,commission aor factors, consignment ofupon
the thewool, of the sale of which formproceeds the item
of incredit the account.plaintiffs1

No is stated to have beenparticular agreement re-made,
the of these sums, when ad-specting re-payment they were

thevanced and itby beplaintiffs ; may taken, therefore, that
it was then in the bothof that thecontemplation parties,

were to re-imbursed of a ofbo out sale theplaintiffs goods
which the advances were ifupon made, sufficient should be

arealized—that credit was thetogiven defendant until a
be or amade,shouldsale until reasonable hadtime inelapsed

which the endeavormight to make a saleplaintiffs and; that
could not,the immediately theplaintiffs upon furnishing

have commenced amoney, suit theagainst itsdefendant for
recovery.

But the claim toplaintiffs’ re-imbursement did not depend
the goodsentirely thereupon consigned, nobeing special

to thatcontract effect. In case of loss orby fire, otherwise,
without the fault of the they haveplaintiffs, might recovered

amount ofwhole the thethe ofadvances, and ifdefendant;
been limitedhad not in the andthey had sold theprice, in
ofcourse their as forduty less than theregular factors, amount

advances, theythe well haveof recovered the balancemight
the advances in thisof suit. And werenotwithstanding they

thein if the hadlimited defendantprice, refused, upon ap-
after a reasonable to thetime, repay advances, theplication,

have sold them at fairthe marketmight al-plaintiffs price,
below the and havelimit, recovered 22though balance.tire

vs.40,R. Parker SoPick. Brancker. havethey might
a ifat less the of a nature,sold wereprice, goods perishable

to a total if there were noand ofprevent loss, opportunity
the defendant. on onconsulting 133; Com.Story Agency

236.Con.
the madeBut it noappears by case that the plaintiffs ap-
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Theyadvanced. soldfor the sumsofpaymentplication
notice ofand withoutrepay,the defendant toaskingwithout

limitbelow the fixedato and atdo, pricetheir intention so
isa of their duty,wasThat this breachthe defendant.by

thecited, andin the authorities principledistinctly implied
this the defend-For395.is otherwise supported. Cowjjer

a ac-a them byhave had remedy against specialant might
on the case.tion

case,an thehave action onmay notconsignor onlyThe
is an forfeitmayof it held thatfor a breach butduty, agent

disbursements,of andadvances, bytitle to thehis repayment
as,or in hisfraud,or misconduct agency ;negligence,gross

or omitwho are notoriously insolvent,sell toif he persons
orders,at time to thecontrary wherebya goodsto sell proper

358, 328,R.360;lost. on 12 Pick.are Story Agency
welldoctrine tomay moneyvs. Tileston. This applyDodge

on ato the consignment.principaladvanced
the istherefore,to that defendant entitled tous,seemsIt

the limit,that sold below the withoutfact,thehave plaintiffs
in this notnotice, &c., considered action;or upondemand

to as thethat are beplaintiffs regardedthe pur­the ground
have sold them below thetheyof the becausegoodschasers

toare be deemed to have for thelimited, or sold pricesprice
to the but tirelimit, contrary fact;theby upon groundfixed

failed in their in of thedutyhavethey disposing goodsthat
toentitled,and that he is reason ofthem, it,byconsigned,to

or avail of in defencea for to himself itdamages,suitbring
on the meansbyadvances goods, having,claim forof their

to that at least,the extent in hisadvances, damages,of the
willlatter course ofThe action.prevent circuityown hands.
he both,whether can do or whetherbemay questionedIt
betweennot make an election the H.two,must N.he (6

vs. that need be con­495, Turner but notBritton ;)Rep.
here.sidered

to what extent the ac-question is,next areThe plaintiffs
to the defendant for this breach of his instructions.countable

of the theto the amount which would beprice limited,If
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result of them as at the ittreating purchasers limited,price
to the wholegoes of the action. But whatplaintiffs’ upon

are to bethey made accountable to that extent ?principle
The that where onegeneral is, suffers theprinciple by neg­

orligence breach of of the latter isanother, answerableduty
in for the ofdamages amount the injury. Had these goods
been the of thedestroyed by wouldnegligence theyplaintiffs,
have been answerable for the value, and the damages could
not have been extended thatbeyond merely because the de­
fendant had themordered to sell at a certain price, andmot
for less. instead of aIf, loss by thenegligence, loss abe by

of orders,disobedience without thefraud, result must be the
same. the defendant broughtHad his action against the

for below theplaintiffs, wrongfully selling limit, he would
have been entitled to therecover sustaineddamages theby

act. thewrongful If of the aregoods principal negligently
orlost, tortiously theof, by he isdisposed agent, made liable

thefor actual value of the goods, at the time theof loss or
the conversion. onStory 215. And if, insteadAgency of

his action tobringing value,recover this actual the consignor
set ofthe breach in ofup defence aduty, suit theby factor
for advancedmoneys the thegoods, measureupon of his right
must be the same. It becannot extended thebeyond amount
of the sustained byinjury him. And there can be no sound

which will hisenlarge inprinciple rights, this respect, merely
has obtainedbecause he a advance on thegeneral un­goods,

were anless there thatagreement the factor should look to
“the alone for his reimbursement. angoods In action aby

his afactor to recoveragainst principal, general balance, the
innegligence, theplaintiff’s selling defendant’s goods, may

be in evidence in ofgiven mitigation todamages, and bar all
for and allcharges commissions, forcharges interest, storage,

Pick,caused&c., by the plaintiff’s negligence.” 12 R. 328.
" the loss doesWhere not to the ofgo thetotality claim, the

lauto,will still entitled tobe beprincipal indemnified, topro
the extent of the loss,by recovering, deductingor the amount
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and disburse-tothe sum due the for advancesagent,from
ments.” on 361.Story Agency

constitute,of cannotdutyfollows that the breach perIt
thethat toto action, notwithstanding upentire bar these, an
fa-of existed inno cause actiondutyof breach oftime the

Per-which could have been enforced.ofvor the plaintiffs,
anddefendant,to thefurnished thembythe moneyshaps

suit,asubject ofcould not have been thedraft,hisuponpaid
beenHavingsold the wool.when theat the time plaintiffs

in contem-not have been theadvances,as it couldreceived
a action accrued immedi-the that rightof ofparties,plation

that ef-there no tobeingto recover them, stipulationately
ad-as to themust be apparent, moneyfect. This especially

were Theat received.goodsthe time the plaintiffsvanced
as we havewas, seen,but this creditto a credit;were give

a credit to defend-to the alone. It was thea credit goodsnot
abalance,a him for afteranyand claim onant, also, gave

or a sale on noticeorders,to afteraccordingof the goodssale
a to the limited.do, price beingfailure soreimburse, andto

a mustof the latter reasonable timecharacter,casesIn
of the factorbeforebusiness,a sale in due courseforelapse

sale,make a and a suita reimbursement, bringdemandcan
factor,when the instead ofAnd pursuingthe balance.for

a ofor causes losssellsandauthority duty, improperly,his
thehe cannot thereby anticipatehisby negligence,the goods

hisan earlier demand con-to makeright uponor atime, gain
be-wait reasonable timesuchadvances, but mustforsignor

this were theotherwise,an Ifsustain action.he canfore
ownhis tortious act. Therebyhisenlarge rightfactor might

to the balance.adjustanbeshould opportunity
is made that the then-plaintiffs broughtno suggestionAs

and theas,soon; suggested, theytoo upon principlesaction
it to ifbalance,to recover a any,maintain beyondentitledare

which should have been realized from the goods ;amountthe
what sum should be deductedremaining question is,the only

case ? is noin this this thereUpontheir claim pointfrom



TERM,DECEMBER 1841. 245

Frothingham v. Everton.

evidence before us to entitle the todefendant any thing more
than of thethe which theproceeds goods, haveplaintiffs

finds ofcredited. The case that the woolprice began to
thefall soon after received andplaintiffs it, continued to fall

until the sold and that; sold at the fairplaintiffs they market
timeat the of sale. There is no that theevidenceprice,

of such wool rose soon orafterwards; that it has everprice
orsince risen the or; that the couldplaintiffs, havedefendant,

it,more for even not,realized to this And ifday.up although
the by toplaintiffs selling contrary their may haveauthority

liablebecome to the defendant’s action, there toseems be no
the ofrecoveryfor more than nominalground ordamages,

for more-any than the amount ofhaving thing the sales de-
theducted from claim. For whichplaintiffs’ aught appears,

beenthe sale have to themay ofadvantagepecuniary the
defendant. Unless the of wool afterwards,rose itprice would

to have been so.seem
If the had notice, and theplaintiffs given defendant had

the advances,not have made therepaid they might sale as
did. onthey If, such thenotice, defendant had thempaid

of thethe amount all he couldadvances, have had would
been the tohave be likegoods, held other merchandize. He

would have realized the value.only And afterif, that, the
or any else,one had converted the heplaintiffs, goods, could

have recovered theonly value. The limit to the whichprice,
hadhe couldpreviously affixed, not have increased his

damages.
stands,As the case thetherefore, are entitledplaintiffs to

for the afterjudgment balance, the amount of thededucting
sales.


