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it was that whenand there said that obviouschaser, it was
the ac­fraud,a of clausedeed is on the groundimpeached

is the lowestof the consideration spe­knowledging payment
prima See, also, 2 Phil.cies evidence. Cowen'sof facie

Ev. 566.
to at-us not evenit seems tocreditors,As against existing

to stand on no better groundtain to that Itdegree. appears
the of creditors. 5than a to for benefittrusteesconveyance
Haskell; Pick. 413,vs. 10 R.151, 152,R.Mass. Widgery

adeeds alwaysvs. Fraudulent expressWoodward.Russell
is knowsthe deed bona the granteeIf fide,consideration.

was, and to find the evidencethe consideration wherewhat
nowitnesses often have knowledgeof it. The subscribing

no one the has the knowledge,it.. If but grantorrespecting
thea theby liabilitybe made witness Ifgrantee.he may

debt, hisin the no than thegreatercovenants deed ison the
favorablyis and he is as dis-usually quitebalanced ;interest

as a creditortowards towards proceedingthe grantee,posed
be ahis If there mayfor the of demand. hardshiprecovery

who is toasometimes bona grantee, compelledupon fide
a would ascreditor, be, quitetitle theremaintain his against

if were com-creditors, theyaoften, greater uponhardship
the of a consideration, merelyto existencedisprovepelled

had re-fraudulent had admitted that hebecause their debtor
one.ceived

on the verdict.Judgment

a.JenkinsPike vs. &

statute, any theprosecution penalon a there is limitation as to timea whereIn
defence, may.pleadedsuit in butbrought,within which must be it need not be

ingiven generalevidence under issue.be the
26th, 1790, priorasJanuary applies subsequentact of limitations asThe of to well

penal statutes.
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neg-theyifimposing penalty on the selectmenThe act a of one hundred dollars
town,measures, gives thebeams, and for theprocure weightsandlect to scale
neglect in suchsupply, theirsuch and foryearfull their to obtainterm of official

penalty.duty only in onethey can be liable
measuresneglectedhad to obtainalleged that the selectmenWhere the declaration

Held, allegedsimilarity wouldthat theprovided by thesimilar to those state —
required bycapacity weight,similarity in and asapply only toconstrued tobe

statute, was bad that cause.that not forand the declaration
townsmaterials as theweights mayand measures be of suchprovision thatThe

procureliabilitytheir toproper,think relieve the selectmen fromshall does not
them.

theyand if must beweights permanent, lostsupplyThe of and measures must be
replaced.

statutes, effect,penal giveof but are tonarrow the constructionCourts are not to
doubtful,be, words;plain meaning they arcmay the of and whereas near as to

adopt apparentthe sense that best harmonizes with the context and theare to
legislature.objectspolicy and of the

ofdefendants,the as selectmen thelam,Debt againstqui
1838, toof for the and recoverMadbury, yearstown 1S37

of on their in thoseneglect dutyfor alleged part,penalties
ofin the town with a setnot providing completeyears,

a thoseand and scale tomeasures, beam, similarweights
of on the 15th of De-the statebyowned New-Hampshire

is statute that date. Thecember, L797, required byas of
on the ofwrit was dated 6th 1839.July,

of the were for which occurredTwo counts penalties prior
Plea,to the 6th of 1838. nilJuly, debet.

trial thatOn it the defendants were electedappeared duly
as of and acted asand selectmen suchqualified Madbury,

the and and that time1838,1837 thatduring years during
was with a ofthe town not set weightscompleteprovided

and similar to those owned the state of New-measures, by
on the loth of December, 1797.Hampshire

on the of the that inpart defendants,It 1798 theappeared,
furnished,of the town of for the andMadburyselectmen use

of the onetown, set of andat the complete weightsexpense
such as is andbeam,and scalemeasures, required statute,by

to the sealer of and of thedelivered them weights measures
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andtown, were him and his inby office,successorsthey kept
entire, and untilsealed, near the time whenduly the defend-
ants were office,elected thewhen,to orby care-negligence
lessness of sealer, measures,the the andweights or most of
them, were lost evidenceor No was offereddestroyed. to
show whether the selectmen had ¿ny or not ofknowledge

loss,their or that the town was not duly with them.provided
On these facts it was that the courtagreed might direct

such asjudgment justicelaw and might require.

Christie, for the 1.defendant. inThe counts the plaintiff’s
writ, for in the townneglect more than onesupplying year-

to the date of the arewrit, barred the statuteprior by of lim-
itations. We in this case the issueplead general but; this

us,is to in a on suchexception open suit, 1penal plea. Chit.
481;PI. 2 East vs.336, ;Lee Clarke 63,2 Saunders a, ;n.

2284,Bur.4 vs.Sutton Bishop.
is2. It difficult to tell when the neglect commences. The
is not for a term of time.given The actpenalty provides
if a set of ismerely, not there is aweights forfeit-provided,

ure of one hundred dollars. There can be but one forfeiture.
3. The in thedeclaration counts notalleges, barred theby

that the defendants tostatute, neglected provide andweights
“ similarmeasures to those owned the inby state but1797

is not required.this It is not that thenecessary andweights
measures of the town should be similar to those belonging

instate,to the andexcept capacity weight. In other respects
unlike,be that thethey may liquid measuresexcept must be

declaration,of metal. The therefore, requires more than
act, isthe and bad for this cause.

4. Towns are bound to furnish one set ofonly weights and
andmeasures, when this has been done are notthey subject

fartherto underliability the statute.
5. The selectmen are bound statute toby provide weights

“and measures of such materials as the town shall think
that theexcept liquid measures must be ofproper,” some

vol. xii. 33
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inof the townand, until directionsmetal; givesdescription
the not bound to act.this selectmen arerespect,

the counts in the de-for the A ofHale, plaintiff. portion
to the of ofsubjectnot the statuteare exceptionclaration

limitations.
toin the that the town iswrit,allegationThe provide

toand measures those owned theby state,similarweights
bethat are to like them. Thetheynot mean preciselydoes

isand the al-section,on the 9th neglectis foundedaction
ofwords the statute.in theleged

andholden for theare responsible supply,selectmenThe
as totown directions themaythetowns, givethe thoughnot

materials.

the otherdefendant, amongthis case groundsInUpham, J.
athe statute of limitations to portionreliesdefence, uponof

is but it is welldebet,claim. His nilpleatheof plaintiff’s
thelimitation with to timeanyif there be respectthatsettled

isa statute to beaction on brought,an penalwhichwithin
in defence, maythe matter butneed not pleaddefendantthe

296,the issue. 13 Pet. Ab.generalit onofhimselfavail
Bul.3 N. P. 225­cited; ; ;Ev. 1129­Stark.authoritiesand

is di­same1 Pl. 481. TheChit.683; pointAb.Roll.2
vs. 5Smith, 490,Greenl. whichin Mooredecidedrectly

aa foraction on suit penalty.a tarnwas qui
tostatutes thepassedsuits on penal priorlimitingactThe

isbut it a law,is founded; permanentthis suitwhichonact
“ statutes made,anyupon penalall forfeiturestoapplicable

shall bethat all suits whichmadeand providesto beor
whoanyby mayor commenced personsuedhad, brought,

the to himbelongsbenefit whereofsame,thelawfully pursue
one yearwithinshall be commencedinor part,wholein

afterwards.notoffence,the andof committingtimethefrom
as of 31 Eliz.,same thatthis act are theofThe provisions

to ex-in instancesbeen holden repeatedhaswhich5,chap.
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tend to as well as statutes. 3subsequent, prior Maulepenal
Tilson;429, 754,Sel. Barber vs. 5 Taunt. vs.Wynne&

Belman; vs.2 420, Whitehead Wynne.Chit.
is alimitations, then,The statute of defence undergood

the to that of the claim ac-general issue, portion plaintiff’s
onemore to the date of hiscruing year writ. Thepriorthan

writ is dated July,the 6th of 1839. That of theportion
claim on the defendants fromplaintiff’s charging neglect

toMarch, 1838, March, is within is not1839, the andyear,
barred the statute.by

can be but oneThere assessed boardpenalty against any
of selectmen. have theirThey entire official to makeyear
the and be ofrequired, cannot the offenceprovision guilty
of their in thisduty until their hasneglecting respect year
terminated. Their office in four monthsMarch, 1839,expired

theto and atheir to thenprior suit; liability forfeiture became
if had notfixed, they thewith of thecomplied provisions

statute. Various however, onare, taken otherexceptions
thegrounds, against maintenance of the suit.

thatThe declaration thealleges defendants toneglected
for the town a ofset andprocure complete measures,weights

otvned,and a scale similar to thosebeam, the state onby the
December,15th and1797 it is contended that the; statuteof

does not torequire them a similar set of andprocure weights
asmeasures, it is left to the selectmen to measures ofprocure

“such materials as the town shall think theproper, provided
are ofmeasures some kindliquid of metal.”

is so theThis but statute; therequires weights and meas-
ures tothe town thebyprovided withcompare legal stand-
ard, in and and thecapacity inweight; similarity alleged
the writ need not be toas otherregarded extending particu-
lars. isIt not that in allshould be similarnecessary they

Besides, the norespects. declaration thatalleges generally
andweights themeasures were as is required byprovided,

statute. In either we the declaim:ionof view thinkpoint
sufficient.
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A farther that the act re-taken in this case is,exception
the to oftown setquires only weightsonepurchase complete

and to theirmeasures, and that is madeno provision supply
loss. this one com-so, recover,If be the cannot asplaintiff

and townset of were the ;measuresplete weights byprovided
the of of andbut, the sealerthrough negligence weights

havemeasures, been lost or destroyed.
!1words of the theThe statute that selectmen ofare, every

town in this state shall one set ofprovide complete weights
and measures.” Does this mean that shall oncethey provide
a and everset, that afterwards thecomplete boardssucceeding
of selectmen shall be exonerated from all on this sub­duty
ject or that the selectmen shall at all times; andprovide keep
a set of and for thecomplete weights measures, uses and pur­

named in the act ? It toposes seems me the latter is alto­
the most naturalgether construction.
actThe inprovides, subsequent thatsections, each town

at its annual shall choose a ofsealer andmeeting weights
who inmeasures, ofshall, May each theyear, notify citizens

of town,the by notice, to in theirpublic bring andweights
to bemeasures, with the towncompared standard, and sealed ;

such is liable inand officer a ifheavy hepenalty neglects
his in thisduty respect.

actThe also that the town shallprovides standards be com-
with the county andstandards, andpared triedproved from

to at the oftime end fivetime, every years. The intention,
of thethen, would seem tolegislature be, to therequire se-

to a oflectmen set andprovide weights measures, to meet the
other of the act. In otherprovisions words, that the obliga-
tion on the selectmenresting should be permanent and per-

and such is the; construction wepetual affix to it.
isAn also taken, thatexception the selectmen of the town

notare bound to the ofdischarge any underduty the statute,
until there has been some action had on the of thepart town

the material ofspecifying which the andweights measures
shall be constructed.
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the the town the material ofBy may determine whichact,
the and measures shall be made. how-Itweights provides,

thatever, if the selectmen to with their dutyneglect comply
in and measures, and a scale asprocuring weights beam, by
the act is shall forfeit the sum of one hundredrequired, they
dollars —“ the halfone for the use of the and thecounty,
other half for the use of the who sueshall for theperson
same.”

The ofduty isand measuresweights directlyproviding
the selectmen. The town can ifimposed upon direct, they

as to the thisbut does theplease, material; not se-exempt
lectmen from ofthe their duty. No isdischarge provision
made the town liable to fine orrendering indictment, if it

to act the and aneglect subject; fine isupon yet heavy im-
on the selectmen for on their The bur-posed neglect part.

then is shown to them.thus rest consultThey mayupon
the if if the town do nottown, but thethey act,please;
selectmen must andgo their inde-forward, discharge duty,

town.of thependent
we conceive to be theSuch intention of the act. We have

itsno wish to extend We construeto itprovisions. design
and to no tostrictly, effect it what wegive beyond consider

to be its and obvious To suchmeaning. extent,plain though
a statute,it is we are tobound construe it.penal Mr. Jus­

inremarks,tice Buller Rex vs. 1Hodnett,Inhabitants D.of
that “it is true that101,E. not courts in the exposition&

are toof statutes narrow their construction.penal We are
to the inlook words the first instance and when;to they are

onwe must decide them if be we; they doubtful, mustplain,
to the subjectthen have recourse matter.” And Mr. Justice

in United States vs. 3Story, Winn, Sumner 209, observes,
“ in theconsulting statutes course is topenal search outproper

to follow the ofand true intent the and tolegislature, adopt
whichthat sense harmonizes best with the andcontext, pro­

in the fullestmotes, objectsandmanner, the apparent policy
of the legislature.”
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areWe of that the taken in this caseopinion exceptions
must be overruled, and that be renderedjudgment theupon
fourth in thecount the ofdeclaration, for sum one hundred
dollars—the one half theto of theuse the otherplaintiff,
half to be into thepaid county treasury.

Madbury.Pike vs.

requiringUnder the statute provide good pound, suits,towns ato and sufficient for
penalty, brought yeara must be within one from the time the offence was com-

; penaltymitted and the year time,for but one can be recovered at a as of-the
any prior yearfence for byis barred the statute of limitations.

A penaltydeclaration for a preciseunder the must yearact define the for thewhich
claimed,penalty is penaltyand any year’sthe for plaintiffdestitution which the

may specify in his maydeclaration he recovered under the act.
He quiwho first rightcommences a tam action attaches a in penalty,himself to the

suit,which by subsequent broughtcannot be divested a individual,by another
though judgmenteven be first inrecovered the second suit.
providing computationThe act for money, preventin federal does not bringingthe
declaringa penaltysuit for a in currency,a former provides,where the act so but

merely judgment court,directs that up,the of the when made shall be in fede-
currency.ral

Debt, to recover certain topenalties alleged have accrued
under the act regulating pounds.

The writ was dated June 22, 1839. The declaration con-
tained counts. aretwenty-six Those setonly forth on which
the relied.plaintiff ultimately

The second count that the townalleged was destitute of a
frompound 15th, toSept. 1828, 15th,Sept. 1838, whereby

an action had accrued to the toplaintiff recover of the town
sum ofthe one hundred pounds.

The third count aclaimed ofpenalty for£50, inneglect
providing pounda from February 9th, to1834, February 9th,
1839.


