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tradicted theby books,in the whichentry mayplaintiffs:
have been well a whichbyintended as memorandum the
plaintiffs could ascertain Russell hadwhen with hiscomplied
contract.

wasIt for the ato that to makecompetent parties bargain
contract of character,that which the notby shouldproperty

until itpass should be for. 8 N.paid H. 325­ 4 Mass.Rep. ;
R. 405, Thornton;vs.Hussey 17 R. vs.606,Mass. Marston
Baldwin. The latter is a case for thevery strong plaintiffs.

The of the defendant that a aposition here was sale, and
re-sale a ofrequiring the in orderre-delivery toproperty per-
fect it, not,is sustained.therefore, theWithout agreement
which was afterwards made, and which theby contemplated

waspurchase ended, the maintain a title to theplaintiffs
at the time itproperty was taken theby defendant, and the

instruction to the jury was substantially correct.
In this view of the case there toseems be no toobjection

the of theadmission hewitness. If were not interested against
the wasparty calling his interesthim, balanced.

Judgment the plaintiffs.for

NoyesBowman vs. & a.

.By state,practicethe in this entered,when a is courtdefault the assess the dam-
ages, unless, special reasons,for expedientit he deemed to an inquiryorder of
damages by jury. defaulted,the If one defendant he plead,and another the
jury, if they plaintiff,find for the damages, judgmentassess whichfor is ren-

againstdered all.

A defendant who is defaulted acannot be witness for pleadsanother defendant who
issue,to personalwhere the defence is latter,not to maythe or itwhere affect
damages againstthe the one defaulted.
action, contract,In an against more,on a or defaulted,tiro if one defendant be and

another, general issue, upunder the andset maintain a negativesdefencewhich
plaintiff’s rightthe againstto defendants,recover either of the and shows that

he had action; plaintiffno cause of the will not judgment againstbe entitled to
defaulted,the cannot,one is therefore,who and he ahe forwitness the other.

Where one defendant sets up several matters of of whichsome aredefence, per-
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himself, go plaintiffsonal to and that has no cause ofothers to show the action
defendants,against any isof one who cannot be a witnessthe defaulted to sus-

anytain of the defence.matters of

defendants,theAssumpsit, a note of datedupon promissory
orBowman,to B. on30, order,J. de-August 1833, payable

and indorsed to themand, interest,with plaintiff.
M.7, Noyes,The writ Dec. 1840. Johnwas dated one

otherof the was defaulted. defendants,Thedefendants,
the andissue,Moses and theNoyes Sawyer, generalpleaded

statute of limitations.
was no to take the case out of the statute,There evidence

as to Sawyer.
that hetrial,the contended was aNoyes,Moses on

and a contract for and alsoby delay;surety, was discharged
and he of-by ;the note thethat had been paid principals

and for thisas a witness; purposefered said John NoyesM.
all for costs andto a release of claims expen-executed him

objectedsuit.incurred reason of the Theby plaintiffses to
objection,court thebut the overruled andhis admissibility,

awas a and that con-surety,he testified that NoyesMoses
andmade between himselftract for had been J. B.delay

show thatto de-also evidence tendingBowman. He gave
had beenandmands, assignedto himself Sawyer,belonging

this note,B. for the of andBowman,to J. purpose paying
had beenof demands collected bythat said Bowman.part

defendant,a verdict for theThe returned thejury having
on of thea new trialmoved for account admissionplaintiff

witness.of the

the1. contend thatD. for the WeBell, juryS. plaintiff.
to thetry damages againstwho the issue are bound assess

Van600,the defendant is defaulted. 6 Schaickwho Cowen
Trotter; 163,P. Dicker9;vs. 2 Prac. B.Archbold’s 2 &
Adams; 5, case;vs. 2 11; Haydon’sTidd’s Pr. 802 Co.

inP. That actionsArchbold’s F. 338 Prac. 2.; 408.Imp.
by ourthe case is assimilatedtort, nearlyof to which most
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that when the onedistinction,this ofthere isstatute, plea
could not havethe actionshows plaintiff anydefendant

ahavehe cannoteither, judgment,then even againstagainst
is defaulted.him who

loose ofissue, the decisions theby courts, is,The general
variousto other andequivalent pleas; amongin assumpsit,

One defence,of toto the plea payment. attemptedothers
iscase,in If itestablished,out this showsbe made payment.

tono recover either of the de-right againstthe hasplaintiff
1372,Ld. R.802;Prac. 2Tidd’s vs.Biggsfendants.

610,1 C.; 217,S. 8 Mod.Sira. ■Renger;&Greenfield
vs. 3.C.; 134, AyliffeMarler TheEglelt.Jac.Cro. &

well settled in New-York,to be England,law conceivedis
that aConnecticut, can beand never apartyPennsylvania,

until the action is anco-defendant,his at endfor aswitness
or conviction.him, by acquittaleither The ruleit regards
to all suits.as 6 313,down Cow.generally applicableis laid

; 316, Hart;Birin. vs. 16vs. Taylor Wakeley DayBohun
Lewis; 95,10 Johns. Bill;vs. vs. 5People34, Bostioick

333,2 n,vs.155, Lafione; Camp.Rex vs.ChapmanEsp.
of vs. 2Ward 552,The case Haydon, isEsp.Graves.

Cowen, and other Thein the cases.6 elementaryoverruled
1 Phill.1063;Ev. Ev. are founded63,)Stark.books, (2

this case.onsolely

toNoyes,for Moses show the ad-defendant,thePerley,
the statute ofof the witness since July 4,missibility 1834,

be andmaydefendant discharged, judg-that oneproviding
citedothers,the 2 N. H. Rep. 283,ment rendered against

Cammett; R. vs.552, don;2 Wardvs. HeyPillsbury Esp.
260, vs. ;Pick. R. Jones a.Ev. 1962;1 Phil. Chaffee &

Rix, Coos, N. H.July, 1839,Bank vs. (10 Rep. 201.)Essex
wouldthat the court modify theirarguedhe practice,And

so astheir to in-judgments into effect thecarryand mould
of the legislature.tention



30/3! I.TERM,DECEMBER 18

Bowman v.Noyes.

in this caseonly is,C. J. The whetherquestionParker,

John a isM. was admitted witness.Noyes as Herightly
one of the but his a to the recordbeingdefendants; party
does not if toexclude his he consentsnecessarily evidence,
be has made toexamined, and no interest. He no defence
the and of hisaction, his default was entered record before

The other defendants,examination. Moses and Saw-Noyes
issue,the and the statute of limitations.yer, generalpleaded

the trial of these issues, Noyes,Moses under theUpon gen-
inissue, defence,eral relied two matters of which,eitherupon

if would entitle him to asustained, verdict. He contended
that was a and that asurety,he contract for delaybinding

thehad been made between of the note and John M.payee
the whichone of to dischargeNoyes, principals, operated
a to andhim. This was defence nothimself, affect-personal

ofjustice the claimthe M.ing Johnplaintiff’s against Noyes
and Sawyer.

for was made,The contract if it wasdelay, before the in-
dorsement of the note but it afurnished defence; good against
the inwho have itmust, case,such taken after itplaintiff,
was 504,due. 6 N. H. Wheat vs. Kendall.Rep.

other of defence, byThe Moses wasground Noyes, pay-
J. M. and or the ofment, by Noyes Sawyer, from avails

them,to which went into the ofbelonging handsproperty
the thisIf of the was thetrue,defencepayee. point plain-

in notiff had fact cause of action one.against any mightIt
be to in andshown be true thus reduce the amountpart, ap-

due the matters,note. These and the issueparently upon
on the of the statute of limitations, trial,on Johnplea being

witness,M. was offered and admitted as aNoyes and gave
toevidence both branches oftending the re-defencesupport

lied theby Moses underupon Noyes, issue.general
theSince statute of which one defend-July 4, 1834, by

in anant, action founded on oncontract, may be discharged
andtrial, rendered we de-judgment others,the haveagainst

onecided that defendant in such andbeing defaulted,action,
xii.von. 39
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released from costs, be a witness to sustain amay defence by
another, who was the defence to thesurety, being personal

Ladd,vs. H. Banksurety. Blake N. EssexRep. 190;)(10
latter aRix,vs. In the case was suggested,201.) qucre(Ditto

whether the defendant who was defaulted could be admitted
as a the nature, true,when defence was of a if towitness,
show that no to be rendered eitherjudgment ought against
of the but the wasmatter not decided.defendants;

Some of the authorities cited in this case, theby plaintiff’s
counsel, show thethat to of incourseaccording proceeding

andEngland, where,New in a oneYork, tort,an action for
defendant is and todefaulted, another theissue, jurypleads
who the issue are also to dam­try inquire and assess theof,

whothe one is defaulted.ages 6 R. 313­against, ;Cowen's
cited;and B.600,Ditto auth. Rich. Pr. K. 225.

contracts,In actions on where isalso, one anddefaulted,
isothers as it not known those whoplead, whether plead

“ will be ofconvicted the and if shall be con-; theypremises
it andis convenient therevicted, that benecessary should

one taxation forbut of the inwhole onedamages premises
writ those beand tospecified, damages settled theought by

of the thatjury country behalf,”in the writ of ofinquiry
onedamages, defaulted,the isagainst until thestayed, issue

between the and the is determined,others andplaintiff the
jury summoned as well to alsotry issue,the “as to inquire
what the hath sustaineddamages plaintiff by occasion of the

aforesaid.” 2 P. 18.Rich. Pr.premises C.
Other citedauthorities the counselby plaintiff’s show, that

if one itdefendant matter thatwhereby appearspleads the
has no cause of and obtains aaction,plaintiff verdict, the
is entitled to anotplaintiff judgment agaihst defendant who

has been defaulted. 2 Ld. 1372, vs.BiggsRaym. Benger;
;1 S. C.­ Jac.Strange 610, 134,Cro. Marler vs. Ayliffe.

whole shows thatThe record the had no causeplaintiff of
action.

Of incourse, these two classes aof defendant whocases,
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was defaulted could not be admitted as a witness for another
defendant who the firstIn because the as-class,pleaded.
sessment of the was tohimselfdamages against be inquired
into at the trialsame time with the of the issue theagainst
other bedefendant, and affected his 1might by evidence.

577,Carr. vs.Marsh and auth.Payne Smith,& before
cited. And in the other a defence,because successfulclass,

the defendant,other anby would be toeffectual protection
him theagainst action.plaintiff’s

aThe in this when defaultpractice state, has been entered,
is for the court to assess the ofinstead adamages, awarding
venire, unless for reasons the court should anorderspecial

into the indamages jury.the And actionsinquiry by where,
contracts,on one defendant is and anotherdefaulted, defends,

has not inbeen, form,of ofany inquirythere point damages
;the one defaulted inbut the inhave,against practice, jury

if thethem,assessed found othereffect, they defend­against
found for whoant. If the one to thethey pleaded, prior

of no1834, judgment was rendered againststatute the one
H.2 N. 3 N. H. 115.;defaulted. 283­ IfRep. Rep. they

him, the offound assessment the hasagainst damages been
and rendered all for the amountjudgment against ofgeneral,

insame, effect,verdict. It has been thethe as iftherefore,
venire tarn had been and theawarded,a for­qaam damages

assessed all the verdict.by The mode of as­mally against
in actions for tort has been similar.sessing damages If one

and and aanother theredefaulted,is is verdictpleads, against
is rendered both theforagainsthim. amountjudgment of

thebyassessed which to bedamages seemsjury, sufficiently
a cited,warranted case 5 6. If theby Co. one who defends

a then are onverdict,obtains assessed thedamages default,
if there had been but aoriginallyas defendant.single

the it is abeingSuch that defendantpractice, apparent who
cannot be adefaulted witness for whois another defendant

issue,to where the is not to thedefence latter,pleads personal
affectwhere it mayor the onedamages the defaulted.against

ahas in such case directHe interest.
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as whereamount,When there is no thecontroversy about
thedefaulted,is andin an on note oneaction a promissory

and been dis-a hassurety,that he isother sets in defenceup
one defaulted has,thetime,a tocontractby givecharged

be in costs.unless it theno interest1834,the statute ofsince
oftheamount,the assessmentno aboutbeing disputeThere

if findtheythe whothe oneby jury pleads,damages against
of andbut matterhim,a verdict is computation;against

or unsuccessful,whether the defence is successfuljudgment,
for the amountdefaulted,the oneis to be rendered against

in aan actionwhen, upondue on the note. Soapparently
a and anotheraction,a default cause ofadmitsbyonenote,

he well doof whichlimitations, maythe statuterelies upon
out of theno to take the case statute asis evidenceif there

theis and otherdefault,where onehim. promiserto So
infancy.pleads

of an jointfor the breach allegedwhen the damagesBut
aif his default admits causeoneuncertain, byarecontract

himself, and another and denies thatagainstof action pleads,
an be intoinquiry gonethere is not toliable, onlyhe is

with the other,liablejointlyone who isthe pleadswhether
and consideration ofis to a farther introductionthere bebut

and render certain the amountin to ascertainorderevidence,
is and the amount as-if the contract broken;damages,of

if find forissue,the on the thetheyjury plaintiff,bysessed
of defend-thedamages againsttaken as the measurewill be

towas before uncertain as himdefaulted. Whatwho isant
the verdict. Hecertain and established bybe renderedwill

at least to reduce theinterest,case, an evidentin suchhas,
a jointtwo sued on contract iswhere one ofSoamount.

in defence that he hasand otherthe setsdefaulted, paidup
extend to defeat the actionmayevidencedemand—thethe
be toor it sufficient reduce theentirely, mayhimagainst

awas as witness,and if the one defaulted admitted;damages
of theat least reduce the amounteffectually judg-mighthe

himself.ment against
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in thisdefendant,Had the Moses Noyes, case, pleaded
and the thepayment, plaintiff replied, denying fact,specially,

admitted as aJ. not have been witness,M. couldNoyes for
the of injury,reason that the verdict the offavor Moses

anon that would have been effectual bar toNoyes, issue, a
ithimself, from the wholejudgment against appearing record

had no of action.that the causeplaintiff
this to be in no case whereIs result the matterproduced

does not on the record ? theInappear case,specially present
was and thisone of defence defencepayment,ground Moses

to make thethe underhad issue.Noyes right general He
have it but was not boundspecially, to domight pleaded so.

been his solePl. Had this defence,1 499. and hadChilly's
the verdict of theby jury,it been sustained the tech­finding

that “never because thenical issue he promised,” evidence
the fact that the note hadestablished been andclearly paid

to be renderedasatisfied, judgment against John M.ought
for the of theamount debtdefault,on his thusNoyes, shown

have oncethe verdict to been because thepaid, fact ofby
record,not of thethe did nature ofappear precisepayment

the defence not been the ?set forthhaving by It wouldplea
the of thebe as within thatfully knowledge court, the jury

had on thatfound, the noteevidence, was ascompetent paid,
aif there been thehad Must whenspecial court, itplea.

to the on theaction, default,came of knowdispose nothing
the hadof the nature of defence which been tried, because

be seen the face of the recordit could not ?upon Must the
be and theevidence of its senses court be bounddisregarded,

default, anda on the anto render issue executionjudgment
the to obtain what it wasto wouldenable plaintiff apparent

of abe his because defendant haddebt,second per­payment
or inattentive It hasbeen careless ? been thebyhaps urged

that thefor the ruleswhere, bycounsel admittingplaintiff,
the is such that the matter of defencegeneral pleading, plea

the record,does not the courtupon having knowledgeappear
the found byof the nature of and what in factdefence, was
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the should ifjury, the same as the hadrules pleaapply
theplaced matter of the record: anddefence onparticular

that in this ofcase, one the defence thebeingpart payment,
same rules the and thewitnesses,ofrespecting admissibility
rendition of should be beenjudgment, as would haveapplied,

thedone had been are certainlyThereplea payment. very
reasons forstrong such a where there is as much cer-course,
as totainty what has ifbeen in as it hadfound,fact tried and

inbeen form theput record the law allowsupon itself. If
to to trial doparties go notgeneral whichupon pleadings,
thereduce ofprecise in to the an is-point controversy shape

that is nosue, reason courts ofwhy should be whatignorant
has been or refusedone, to take notice of it.

There are cases in awhich court tocannot assume say
whatupon precise the aground have found ver-jury general

dict but there are; others where not that athey know, only
has aobtainedparty verdict, but what groundupon particular

he entitled himself to it. It is little less than preposterous
to that mustsay they shut their matter,this be-eyes upon
cause the has not it thepleading record—-be-spread upon
cause the law has aallowed or ageneral count, general plea.

courtA must take ofjudicially notice onwhat is trial before
while theit, matter is in and would seemprogress; it may

done,as well after a verdict take notice of what has been
if the matter is of a nature to noadmit of actual doubt

therespecting theprecise grounds which case hasupon pro-
andceeded, the jury foundhave their verdict.

Where cases are tried under such general therepleadings,
bemust sometimes an inevidence, anotherinquiry, by court

than that in which the were toproceedings had, ascertain
was thewhat matter tried andprecise when; so ascertained,

it furnish tomay sustainground another action. 3 Pick. 429,
vs.Parker, Adr., This shows thatThompson. courts may

evidence ofreceive what has been tried, and act theupon
ofknowledge whereit, there is no nospecial and recordplea,

evidence of the matter.
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that antherefore,We are of in action onopinion, contract
two if one defendant isagainst more,or defaulted, and the

the setunder andothers, issue,general up maintain a defence
which clearly negatives the torightplaintiffs recover against

defendants, andeither of the shows that he has no cause of
the be tocannot entitledaction, plaintiff judgment against

the defendant who defaulted.is The court ought to take
notice of the defence in such case. Prior to the statute of

made1834, if one defendant a good defence, in an action on
nocontract, could bejudgment rendered against another, al-

wasdefaulted. It not thatthough necessary the nature of
the ondefence should the record. It wasappear sufficient

thatall,for the of one entitled todischarge himself a verdict,
ofeven if the evidence in his defencesupport proved that

ofthere was cause action the others.against There is noth-
toin thethe statute of thating prevent application rale still,

the defence of the one who iswhere of apleads nature to
nothat there was causeconclusivelyshow of action against

the other.
in caseIt that such the defendantfollows, iswho defaulted

a witness for the other,cannot be because he has an interest.
for that willother toA verdict operate discharge him.

anare cases where there isThere ofintermixing defences,
of aredefendant, some whichone topersonalby andhimself,

to show that the has noothers cause ofgo plaintiff action
of the defendants. Such was this case.any Mosesagainst

have been under his ofmight discharged plea the stat-Noyes
andlimitations, stilljudgment haveute of been well ren-

on his default.J. M. SoNoyes, underdered theagainst gen-
have entitledissue, Moses Noyes might himself toeral a ver-

ahe wasthe that andsurety,on haddict, ground been dis-
a forcontractby delay, bymade J.charged NoyesM. with
and if thatcreditor, J. M. had allNoyes,the been the matter

would still have been liabledefence, onof his default. The
set onebydefence in his own wouldup behalf, tendvery to

the other was legally liable,that as was admittedshow theby
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of introduced under thedefault. But the the defencepart
evidence ofreliedissue, in which Mosesgeneral Noyes upon

himself,to asNoyeswas as well J. M.applicablepayment,
whereinwhole, cases,in or In suchand succeedmight part.

some ofissue,under theseveral are tried generalmatters
whoof the defendantthe dischargewhich togo personal

of as theaction, juryand some to the entire causepleads,
and to findverdict,a cannot be requiredmay give general

506,Ellis DevizesMayor, &c.,specially, Adolph.(3 & of
and the courtshow,vs. the record cannot perhapsClark,)

their verdict,what the foundknow, jurycannot pointupon
who is defaulted cannotand for that reason the defendant

avail of the verdict in his own Thedischarge. pres-himself
aof that character. The verdict generalent case is being

which the can ascertainnothing bythere is courtverdict,
notthat Moses “didNoyeswhether the foundjury promise,”

been a contract for whichbecause there had delay discharged
or because the demands which went into Bowman’shim,
had, in their been collected to a amountbelief,hands sufficient

an would seem, therefore,to as entire Itpayment.operate
andverdict,this might, oughtthat notwithstanding judgment

rendered M. on his becauseNoyes, default,to be J.against
orrecord,is on the within thethere ofnothing knowledge

himself,the which he can entitle his owncourt, againstby
of made de-to the benefit the defence anotherdefault, by

fendant.
this consideration cannot to sustainavail, rulingBut the

doeswhich he was admitted. Whether that was correctby
beresult. correctness must ascer-this Itsnot upondepend

whichverdict,the have resulted from histained, by maynot
itthe case as stood at the time ofbut histestimony, upon

verdict had for aIf the been for theadmission. plaintiff,
the amount thenote,sum less than due on theapparently

have availed himself of that to reduceverdict,witness might
himself. had therefore,the He andamages against interest,

wasat the time he admitted.
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It that his notalso, onlyevidence toappears, went, the
contract but to of which,for the defence haddelay, payment,
it stood alone successful,and been have been inusedmight
his own is; but this immaterial here. Had he beendischarge
admitted a of the defence,to sustain inprofessedly point

if hewhich, had noalone, interest,he incor-standing might
into his aporate matter which would havetestimony mate-

rial another which he had abearing in direct in-upon point
terest the is,and rule that one who; has an interest in the
cause cannot be admitted to totestify matters, inparticular
which he has no interest.

New trial granted.

George Sargentvs. & a.

defaulted,againstentryIn a writ of pleaded gen-wastwo. one and the theother
issue, Held,eral and up sustained,set title in that if wasthis defencehimself.—

defaulted,plaintiff againstjudgmentthe could not have the one who was and
latter, therefore, interest,that the anhad and acould not he witness for his co-

defendant.

opWrit aentry, to recover tract land inof Sutton.
Asa of theSargent, one wasdefendants, defaulted. Reu-

ben the otherSargent, defendant, nulpleaded disseizin.
The claimed the land of aplaintiff by virtue of anlevy

execution the insame, favor,hisupon saidagainst Asa
Sargent.

Reuben set a title aSargent up of the sameby conveyance
onefrom toHenry White, said levy.prior

The thatcontended theplaintiff to Reubenconveyance
was tointended defraud theSargent creditors of andAsa,

that furnished theAsa but directed thepurchase con-money,
to be made to his for aboveveyance Reuben, theson, purpose,

XII.von. 40


