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George Sargent.v.

will not be to be in aentitled put possession by ofjudgment
as a withlaw, tenant in common Reuben Sargent, merely

because he has his action anotheragainst also, whobrought
has seen fit to let a default be entered.

If, therefore, stand,this verdict theshould record itself
would that isshow the not toentitledplaintiff judgment

Asa, no ofagainst right But if thishaving entry. was not
to inferred ofbe from the his the actualimport plea, defence,
and the offered evidence,matter in went as much to show
that the was not entitled toplaintiff maintain the action

Asa, toagainst as show that he notwas entitled to judgment
against true,Reuben. If and so found by the verdict, it

that the hadproved title,neverplaintiff any nor any ofright
Asa, heentry; whom made hisagainst levy, never having

had any title. In case,such if Asa was the landupon as the
mere servant of Reuben, the was not toplaintiff entitled turn

andhim where the is of aout.; plea general andcharacter,
does not the defence atspread on thelarge record, the court

so far to take notice of theought actual defence under it as
not to render aforjudgment whoplaintiff is shownclearly

tothe verdict haveby had no of action.right Bowman vs.
ante 302.Noyes,

Asa Sargent, therefore, had an and asinterest, the ruling
his evidence wasadmitting thereerroneous, must be a

Neio trial.

Clement vs. Leverett & a.

principal acceptedA exchange,bills of drawn by agent, payableon him his to the
agent, agreedof the getorder who to them discounted for the benefit of the

principal. agent,The assuming bills,to pledgedbe.the owner of the to athem
holder,bona to money Held,secure prin-borrowed hisfor own that thefide use—

cipal, haring agent owner,enabled the byto hold himself out as was bound the
pledge.

Assumpsit, two bills ofupon for 1200 each,exchange, $
dated November 16th, 1837, and one in andtwelve,payable,
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other inthe fifteen Gordonmonths, by Burley,drawn paya-
to own theorder,ble his and defendants.byaccepted

evidence, billsin that the were drawnIt Bur-appeared by
and defendants,the in orderley, by that Burleyaccepted

benefit,discounted for theirthem and remit thegetmight
to as soon as he butmoney could,them not later than Janu-

He them a for1838. theary, gave receipt bills, specifying
for hethe which received them.purpose

ofthe first December, 1837,About to theBurley applied
toand wanted raise on themoney which theplaintiff, bills,

declined heunless could have further se-plaintiff furnishing,
a and oncurity. Burley thesurety, 23d of Decem-procured

’‘the loaned him jointber theirplaintiff $2200, receiving and
andnote, these as collateralseveral bills for thesecurity pay-

of the which onnote,ment was butdemand it; waspayable
that the bills were to the thenote,expected pay surety say-

at the hetime that theconsidered defendantsing good.
verdict was taken forA the defendants, by consent, judg-

to be renderedment for theit, or for theupon plaintiff,
amount toclaimed, the of theaccording courtopinion upon
the case.foregoing

S. D. Bell, for theBartlett, citedQuincy, plaintiff, 12&
JR.593,Wend. Ontario Bank vs. 21Worthington; Wend.

vs,499, Babcock;R. Bank Salina 13 R. 105,Mass.of
vs. 15Jarvis Mass. 1Rogers/ R. Bos. Pul.389; 648,&•

Martin;vs.Collins on 233.Payley Agency, by Lloyd,

defendants,Jos. forParley, Bell, the cited Williams vs.&
Little, 1840; 5 Johns. R.Grafton, July, 57,Ch. Codding-

vs.ton Bay.

WeParker, C. J. have thatheld, where a promissory
is and transferred inindorsed,note as collat-pledge, merely

thesecurity,eral general inproperty theremaining indorser,
holder like athe takes it chose in action not sub-negotiable,
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to tobe made in theject any it,defence that hands ofmight
the whenindorser,the to time isarising notice givenprior

vs.of the Littleindorsement. Williams N. H. Rep.(11
H.vs. N. noBean,Jenness It makes60;) Rep.(10 266.)

is asdifference whether it indorsed for ansecurity existing
for value time.debt, or at thereceived

justthe cases no questionIn arosecited, therespecting
of with whowho deal one is inparties fact anrights agent,

but who is and enabled to holdtrusted, himself andout, ac-
transfer,makes a as if he was thetually owner. The ques-

in casesarising was,tion those merely, whether the rule,
indorsee due,that an before withouttaking notice, takes the

exonerated from defences which might have beenpaper made
in ofit the hands the was toindorser, beagainst inapplied

had thecases where the indorsee not taken bill or note as his
but aown held it as theproperty, security, general property

in the indorser. We were ofremaining opinion that the de-
fence be themade,might notwithstanding indorsement, be-
cause of the whichgeneral remained inownership the in-

Adorser. therecovery instrument was forupon his benefit
in if hefact, were insolvent italthough -would also be for
the benefit of the indorsee.

ofSome the reasons in those cases areexisting applicable
ishere but there of; another earlierprinciple, application, and

of influence in this case.paramount
defendantsThe entrusted Burley with these bills, accepted

andthem, enabled him to holdby thereby himself out as the
andof the asthem,owner defendants the debtors of himself,
to whomone else he transferanyor them.might The ac­

was an admission that hadthey funds ofceptance Burley in
orhands, that weretheytheir indebted to him to that amount.

vs.182, Lewis;3 D. E. Vere 21 Wend. R. 502,& Grif­
vs. Reed; 15 R.Maine 131, Kendall vs. Galvin; 2fith

R. 389,Wheat. vs.Raborg Peyton.
does notIt perhaps theappear, affirmatively, from case,

thethat raised themoney ofupon the bills has notpledge
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thecome to transactionthe hands of the defendants —that
a of thewas beennot, effect, argued, discountingin as has

ato with of thebills the amount of $2200, pledge personal
as for the dis­and hisBurley, surety, securityofliability

that abused the confidence re­Burleyassumingcount. But
who entrusted him with thesehim, defendants,in theposed

of debts must bearthemselves,evidences againstnegotiable
whoif there and not the dealt withloss, any,the is plaintiff,

had en­him in the character which the defendants expressly
him to The is a holderabled assume. bonaplaintiff fide

11 Livermore on 304­ B. Pul.;without notice. Agency &
Martin; 274,Pick. R.648, Washingtonvs. 22Collins

also,; see,on And 22vs. Lewis­ 221.Bank Story Agency
;vs.R. Bank348, Kortright­Wend. Commercial of Buffalo

;vs. 15 East159,Pick. R. Lime Rock Bank ympton­17 Pl­
H. 403,N.400; 452;Ditto 7 N. H. Rep. Rep.38; (11

vs.vs. Kirk Line Packets BellamyBeard Despatch;) of
Trustees, ante 205.Man. Co. &

of case,in this view the thatdifference,it makes noAnd
a whoof with surety, byhas the note Burley,the plaintiff

itrelied,of the will be exonerated. Hebillsthe collection
of the as evidence of debtbills,the validityseems, upon

unlimited todefendants, and upon Burley’s righttheagainst
is nowhen he became Therethem, surety. ecprity,ofdispose

the to resortshould to him.whichtherefore, compel plaintiff
theaside,set and plaintiff.Verdict judgment for

County Bank vs. Brown & a.Merrimack

requests principala assented of theon note to severalthe suretiesthatfactThe
alone,evidence, standing may find their assentjuryon which thedelay, notfor is

upondelays the same note.subsequentto


