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Levcrett,v.Clement

thecome to transactionthe hands of the defendants —that
a of thewas beennot, effect, argued, discountingin as has

ato with of thebills the amount of $2200, pledge personal
as for the dis­and hisBurley, surety, securityofliability

that abused the confidence re­Burleyassumingcount. But
who entrusted him with thesehim, defendants,in theposed

of debts must bearthemselves,evidences againstnegotiable
whoif there and not the dealt withloss, any,the is plaintiff,

had en­him in the character which the defendants expressly
him to The is a holderabled assume. bonaplaintiff fide

11 Livermore on 304­ B. Pul.;without notice. Agency &
Martin; 274,Pick. R.648, Washingtonvs. 22Collins

also,; see,on And 22vs. Lewis­ 221.Bank Story Agency
;vs.R. Bank348, Kortright­Wend. Commercial of Buffalo

;vs. 15 East159,Pick. R. Lime Rock Bank ympton­17 Pl­
H. 403,N.400; 452;Ditto 7 N. H. Rep. Rep.38; (11

vs.vs. Kirk Line Packets BellamyBeard Despatch;) of
Trustees, ante 205.Man. Co. &

of case,in this view the thatdifference,it makes noAnd
a whoof with surety, byhas the note Burley,the plaintiff

itrelied,of the will be exonerated. Hebillsthe collection
of the as evidence of debtbills,the validityseems, upon

unlimited todefendants, and upon Burley’s righttheagainst
is nowhen he became Therethem, surety. ecprity,ofdispose

the to resortshould to him.whichtherefore, compel plaintiff
theaside,set and plaintiff.Verdict judgment for

County Bank vs. Brown & a.Merrimack

requests principala assented of theon note to severalthe suretiesthatfactThe
alone,evidence, standing may find their assentjuryon which thedelay, notfor is

upondelays the same note.subsequentto
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surety dischargedWhere a is hy a delay,forcontract made between the creditor
and principal assent,the subsequent promisewithout pay debt,his his to the

circumstances,knowledgewithout of the and any consideration,without new
wall bindnot him.

Where a mortgage notes,creditor ahas to secure two or moi'e on some of which
alone,mortgager principalthe jointis and principalon another he is with an-

person:other apply proceedsthe creditor thecannot of a mortgagedsale of the
premises paymentin of the of note in joint prin-whole the which the two are
cipals, prejudiceto the of the sureties on the other notes. The applylaw will

property placethe in paymentthe to the thefirst of actual debt mortgager.of the
might apply proceeds,Whether the instance,creditor not inthe the first in dis-

charge mortgager jointof one half the onof note which the was principal with
other, querethe /

principles equity, respecting applicationThe payments,of the of recognizedare at
law, proceedingsas willso far tlie nature of the admit.

a note,Assumpsit, theupon promissory signed by defend-
and Caleb P.ants, Brown, Brown,Jonathan and oneby John

deceased, dated onBrown, September 19th, 1836, demand,
with interest after fordays, fj2GQQ. The writ wassixty dated

29th,July 1840.
thatOn the trial it John Brown wasappeared principal,
and thatsureties,and the defendants this was known to the

the of the in smallnote,bank. marginAcross was thetype,
“memorandum, viz: The bankfollowing printed reserves

at oftime,itself the anyto thisright, collecting or ofnote,
oftime to thefrom time the same, asextending payment may

toor the orconvenient either of theagreeable principal,be
ajury, questionthe submittedupon tosuretiesbut them

thatfound this did notconsent, come to theby specially,
of the defendants to the time whenknowledge previous they

the note.executed
been the atnote,interest had variouspaidThe upon times,
for sixty and inadvance, usually grace, but in-claysin one

andfor The lastdays grace. indorsementninetystance of
in was 4,interest advance made Novemberthe the in-1839,

to 1840.January 19, In severalbeing paidterest instances
been done ahad written de-request forupon receivingthis

ofthe whichby defendants, of two are aslay, copiessigned
41XII.VOL.
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therequests29,follows: —“ October 1836. John Brown
of twothe histoBankCounty paymentMerrimack postpone
interest.”with thehisdays,dollar note sixty payingthousand

“ subscribers, fullywas theWe,of this indorsed,the backOn
the defendants.which bywaswithin,” signedthetoagree

“ of the MerrimackPresident, Directorsthe Co.To &
theoftherequest: The subscribersBankCounty payment

the interesttheiron their notes by payingpostponed,checks
thewhich was allsigned by promisers.sametheon

withtenor,of the agree-in a similarrequests writingOther
toback,on the appearedof the defendants indorsedment

dateThe last borethe 1837.yearbeen made duringhave
1837.28,December

the interestpaidJohn Browntimes, subsequently,At other
made.written foradvance, request delay beingwithout anyin

Brown,aheld executed Johnnote, bybank alsoThis
defendants, 28th,and the dated DecemberSmart,Charles

in ahad been delayedof which1836, $1500,for the sum
Brown and Smart werenote,On this Johnmanner.similar

was bank.this known to theandjoint principals,
Brown,held another note John Jon-signed bybankThe

one a noteBrown, and Also JohnClough. signed byathan
18,defendants, 1836,the forJulyandBrown $380.

Soon after his29th, death,died 1840.JanuaryBrownJohn
bank,at the and said to theJonathan, wasdefendant,the

behe wished the hank would andindulgent,thatcashier
beand the notes should Hedelay,him some paid.grant

had been intold that the interest advance.paidnot thenwas
liabilities,of the whicha was madestatementrequestedHe

him.to
1838,of John Brown to themortgaged24th May,theOn

to secure the of theBow,in notespaymenta farm ofbank
theand Soon after death of John$1500,$2000, $380.

with Jonathan that if heBrown wouldBrown, agreedSmart
on which Jonathannote, hadClough security, he,thepay

thethe rest of debts of the bank afterSmart, would settle
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of hadthe of the sale the farm beenmortgaged ap-proceeds'
to theplied payment.

On the theJune, 1841, bank,the 3d of foreclosedhaving
the for the$2800,sold farm andmortgage, applied proceeds,

in31st, to the the of1841, discharge, first theAugust place,
ofnote which was to at$1500, Smart, he the samegiven up

time a bondto the bank toexecuting the bankindemnify
all on account of the ofagainst losses note on which$2000,

suit is tothis and to the bank allfounded,, balances duepay
thereon which should not be theby and alsopaid signers,
all costs of suit for the collection of theany note.

defendants have neverThe to theagreed thusapplication
ofmade the of the farm.proceeds

takenA verdict was for the by consent,plaintiff, judgment
to be rendered orthereon, the verdict to be oramended, set
aside and rendered theforjudgment defendants, according
to the of this court theopinion upon case.foregoing

for the defendants. The forrequests delay cannotPerky,
be considered as and thecontinuing requests, sureties are dis-

3 Merivalecharged. 278, ;Samuel vs. 2Howarth Johns.
563,R. vs. Baldwin;Ch. King Johns. R. 332,7 People

vs. Jansen; 5 N. 105, Bank vs.U. Wood-Rep. Grafton
ward.

No will be madeenquiry whether the contract for delay
was actually injurious to the sureties.

aAfter of thelegal surety, there is nodischarge equitable
obligation.

Whatever waspromise bymade Jonathan Brown, was in
of the offact theignorance discharge. Whatever he said

was on the ground that he was legally chargeable. The
was made in of apromise ignorance material fact, which goes

the wholeto andmatter, from hiswhich, he wassituation,
bound tonot and itknow, cannot bind him. If a lessor re-

a forfeiture, andserve ofknowing the forfeiture receives rent,
/).waives ifotherwise,he he have not 2knowledge.it—

425,E. Roe vs. Harrison.&
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The bank tohave agenerally rightmay appropriate'money
theyin their of demandany mayto thepossession payment

was anhave, byif done But the herefairly. appropriation
his bondSmart, taking indemnifyto relieve .toarrangement

them. had no to do.This they right

Fowler, Thewhom was for the(with Pierce,'} plaintiffs.
of here was even evidenceinterest notreception prima facie

aof delay. 104,contract to 5 BankN. H. Rep. Grafton
;vs. Woodioard vs. 9 Pick.15,5 Pickering Loving Gurney;

4SS, Blunt; Kettelle;Little vs. 13 418,Pick. Newman vs.
419, note.

the demand,As note is on and interest was in ad-the paid
vance, the of whenlaw that interest wasis againpresumption

it was on samethe terms. onpaid 423,Con. andChitty
note, bank,424. in interestThe receiving wasafterwards,
only in ofacting fulfilment the original agreement.

After John Brown’s Browndeath, Jonathan promised pay-
ment. an toThis was absolute andpromise pay, binding.

awas waiver of anyIt he had to arightpersonal discharge.
waive rules of lawmayA for his own benefit. 5party B.

606,Aid. vs. Corke; 5 Pick. 446,Lampón Taunton Bank&
; 231,vs. East vs.Richardson 7 Lundie Robertson 2; Camp.

105, Jones;vs.Taylor 188,Ditto Gibbon vs. ;Coggin
16S,Ditto vs. ; Pick.Crosby 1,Cranch 8 Martin vs. In-

1 12,gersoll; Taunt. vs. Wilson. The promiseHorford
was on abinding, also, moralbeing whichobligation, is suf-

where aficient hasobligation existed.legal 5 Mass. 358,
;vs. 3 Pick. vs.207,Adams Mills ;Hunt 13Wyman Johns.

259, Ware;vs. 283,Smith 16 Johns. Edwards vs. ;Davis
288, Hill;1 Atkins vs.Cowp. onChitty 2Con. 40 ; Saund.

note; R.137, d, 5 175,Vermont Glass vs. Beach; 4 Ver-
R- vs.144, Barlowmont Smith.

set forth in caseagreementsThe the are sufficient to show
alldefendants ofthe that hadcognizant been done. They

requests for atmade differentdelay times. aIf withparty,
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means of of what was heknowledge done, is bound.promises,
5 told, effect,Pick. 446. Brown was inJonathan that the
interest had he was the amountbeen told of his lia-paid;
bilities.

aWhere without debt onanydebtor whichspecifyingpays
it is to be thethe creditor has to make therightapplied, ap-

on 1 564,Taunt.plication. 228;Com. Con. Hutchinson
;vs. 5 vs.596, ;Bell Taunt. Peters Anderson 6 597,Taunt.

243,vs. 14 and note;East 2Bosanquet B.Wray; C.&
vs.45, Simson Ingham.

isParker, state,C. J. It in this asettled, that payment
of interest in advance, is, in evidence of ageneral, contract

andto forbear theday of for forgive period whichpayment
the interest is thus and a ofcontract thatpaid; character,
made andbetween the creditor the without the as-principal,

surety, discharges surety. Crosby Wyatt,sent of the the vs.
N. H.(10 Rep. 318.)

the1837, defendants made severalIn written requests for
thus farand continueddelay, they liable, notwithstanding

the contracts for but these havedelay ; requests no tendency,
to show an assent toalone, instanding subsequent delays
Brown,P. atherefore,1838. Caleb shows defence.good

The next which thequestion arises, is, whether subsequent
of Jonathan Brown can havepromise any to bindoperation

subjecthim. this no direct authorities are found.Upon
an of a whonote,A indorser ispromise, by discharged by

theof indorsee ato make demand andneglect give notice,
not unless there is a newis binding, consideration, or it ap­

hethat had of the fact. H.knowledge 7 N.pear 271,Rep.
; H. 572,vs. Brown­ 9 N.Farrington vs.Rep. Carter Bur­

; Eastman,Woodman vs. H.ley­ 366.)N.(10 Rep.
But no is where aenquiry made,ever debt is barred by

ofthe statute and is alimitations, there newsubsequent
whether the knew that six hadpromise, party years elapsed

not,or or whether he was aware that the statute interposed
a bar.
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some,After comehesitation, we hare to the conclusion
that this case to the class. The of abelongs first obligation

not that of an insurety, like indorser somealthough partic-
ulars, is it so as ato far isdischarge concerned.analagous
When the statute of limitations a theinterposes bar, party
knows, know,or should the time which has hesinceelapsed
entered into the iscontract: but he not withchargeable

of a contract forknowledge delay, anymore than an indorser
is with a of achargeable knowledge to make a de-neglect
mand, or the of adrawer bill with aof contractknowledge
to time the 2gire to 333,acceptor. R.Camp. vs.Stevens
Lynch.

however,This bemight left to thepromise, perhaps jury,
within connection the andrequests beforedelays adverted

onasto, evidence which findmight that thethey haddelay
been with his assent. Time had been in in-given several

instances, requests which heupon andunited; the interest,
was toinstances,in those be inpaid advance. When he

subsequentmade the afterpromise, further delay, he had
some reason to that thesuppose further delay might have

a like ofbeen thepayment interest.upon
isBut not materialit to consider this forfurther, another
The bank had noreason. right to theapply ofproceeds

the sale of the farm which tobelonged John inBrown, pay-
of the jointment note of Brown and Smart, to the preju-

dice of the sureties on the other note. is,It in aneffect, ap-
of the of Brown to theplication property ofpayment the

debt of heSmart, atthebeing solvent; bank, the same time,
a debt against andholding Brown, toattempting enforce the

collection of it from his sureties. the bankPerhaps might
have made the toapplication Brown’s half of that note but;

of thethe sale were sufficientproceeds to that, inpay addi-
to the note now intion suit. The bank evidently had no

interest which required the application which was attempted,
■the same sureties on thehaving one note as on the other

theand underlaw, such circumstances, will theapply mort-
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of the debtto thethe first paymentingaged placeproperty
andof his sureties,and the exonerationof the mortgager,

onof the indebtednessthatto the of portionnot payment
503,Pick.for 8was in truth a Smart.suretywhich he

vs. McFarland.Sargent
theauthorizingwithin theis aThis not payment principle

133,R. Black­an 10 Pick.creditor to make application.
in which theso,it were the casesvs.Bank Hill. Ifstone

ofa in favor thetolaw his apply payment,controls right
farther than this. 4much Johns.others,ofequitable gorights

R.; 235,5vs. Ward­ Johns. Ch. Clowes132,R. HayesCh.
469,R. York; Co.Ch. Jerseyvs. Dickinson­ Hopkins' &

;vs.228,R. James Hubbard­; 1 Ch.Paige'svs. Co.­Jersey
vs. Booth.R. Evertson492,19 Johns.

oftheof equity application pay­respectingThe principles
at as far as the na­law,inments are recognized proceedings

R. 591,will admit. 18 Wend. Rey­ture of the proceedings
vs.405, Dickinson,Tooker; 403,9 Clowesvs. Cowennolds

1.note1093,Ev.3 Stark.on appeal;
case, ittaken the is notwe have of necessarythe viewIn

the that this tofact, attempt applystressany uponto place
to theinstance,the firstin paymentthe mortgaged property,

in fact the ofwas debt Smart,half of whicha onedebt,of
andof his anSmart,request upon givingat thewas made

withafter he had Jonathan Brownand this agreedindemnity,
wasthe note which signedlatter would byif the paythat

of the after thethe rest debts pro-would settleheClough,
in Thehad been payment. prin-the farm appliedofceeds

458,N. H. might2Wellman, Rep.vs. per-of Wattsciple
asafterwards,was betweenthat he Jon-to showservehaps
asto be thehimself, regarded principalandathan Brown

and no action could benotes,other thatthedebtor upon
arecover of Jonathan Brownfor his tomaintained, benefit,

towhich had contractedhe, himself, discharge.debt
theset andaside,Verdict judgment defendants.for


