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athorize the;record and thesubsequent byentry, clerk, of
such record, was andwithout void.authority, There must,

betherefore,
Judgment thefor defendant.

Pettengill.Bruce vs.

property process, attachment,is returnWhere attached on mesne the theof and
same,any receipt specify Anytaken for the neg-should the articles attached.

however,respect, subjectin this will damageslect the officerto merely,nominal
special damagesunless shown.are

P.,promise payAn deputyinstrument written —“ For value received we J.to sher-
iff,$400, writ,” &e.,being security acknowledgmenta was to anfor holden be of

writ,property that asto amount received attached on the and to constitute a
receipt.valid

&,Case. The first set forth Tenneycount that D. E.
Gould were to aindebted the on note—plaintiff promissory
that out a on same,the writ theplaintiff returna-purchased
ble term, and delivered itFebruary 1837. to the defendant,
a on ofsheriff, October, 1836,the 19th to bedeputy served ;
and that on the same was indefendant, day,the the store of

Gould, where ofwere sufficientTenney valuegoods& to
claim,secure the which the defendantplaintiff’s might have

which hebut attachment toattached, make,neglected where-
lost his debt.theby plaintiff

count that theallegedThe second defendant, re-having
attachedthe the ofwrit, goods Tenneyceived Gould,& but

and the so that thegoods,did not retain keep plaintiff might
onthem butexecution;take releasedimproperly and dis-

the lost histhem, whereby debt.charged plaintiff
theThe third count recited of therecovery judgment and

ofa the execution to thedelivery defendant, and thatalleged
defendant refused it,the to execute but returned it with a

“return, indorsedfalse thereon as follows: Merrimack ss.,
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10,1837.Oct. I have this day demanded of Peter Elkins the
attached on theme in thisby original writproperty action,

him,the same been delivered me to athaving by the request
on whendefendants, daythe the theof same was attached,

tookI the written ofsecurityfor which the said Elkins to
of assaid returnedthe value on the butproperty, writ; said

andhas refused toneglectedElkins return said toproperty
not findand, able to ofbeing any the;me property defend-

mywithin return this inprecinct,ants I execution no part
John Sheriff.”Pettengill, Dept. Whereas,satisfied. in fact,

did not todefendant deliver Elkins thethe and didproperty,
his on thewritten when wasdaytake itsecuritynot attached ;

on saidhad,and Gould 10th ofTenney day& October, goods
defendant to havethe ought taken,which &c.

of several counts inthe the declaration,In support the
aintroduced, evidence,in writ in his favor againstplaintiff

Gould, dated October, 1836,19thTenney & therequiring
attach to the value of on whichgoods $600;sheriff to the

onas thedefendant, sheriff, same madeday, the fol-deputy
viz :return, ss., 19,“Merrimack October 1836.lowing By

attachedof this writ I havevirtue of thepersonal property
of the value ofdefendantswithin $400.”

and at theentered,action was SeptemberThe term the
anda delivered therecovered judgment, executionplaintiff

thereon the asdefendant, return,who made setthe forthto
thecount in declaration.in thirdthe

November, all1836,of the of Ten-the 10th propertyOn
other creditors,was attached and are in-by theyGould&

solvent.
thatdefence, the defendant,in the having theIt appeared

theOctober,the of went into1836,19th store ofwrit on
aGould, and made general attachment of theTenney &

were of thestore,the which value ofin and$3600,goods
them ato heget receipter, should shutrequested saying up

security.unless they gotstorethe
whoElkins,Peter was tothen beThey reputedprocured
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of sufficient theability amount of therespondto plaintiffs
anclaim, and was taken theobligation by indefendant, these

words, viz:
19, received,October 1836. Value we topromise pay

sheriff,John four hundred dollars, onPettengill, de-deputy
and notemand, interest —said to saidbeing security Pettengill

afor writ, Tenney Gould,Calvin Bruce vs. which is& this
sued.” wasday by Tenney Gould,This signed and& by

Elkins.
was said at the time about theSomething form of the pa-

itbut was said it could be altered to theper, form of a re-
at any time.ceipt

The were left in the hands ofgoods Tenney Gould,&
and continued the sale of them until thethey 10th of No-

when were attached othervember, they by creditors.
March,died and his1838,Elkins estate is insolvent.

The defendant has the forpresented obligation allowance
ofhis estate. On the 24th March, 1840,against the defend-

tendered the obligationant aforesaid to the plaintiffs attor-
towho refused receive it.ney,

was taken theA verdict for byplaintiff, consent; and it
that should bewas agreed judgment rendered thereon, or that

amended,the verdict be or setmight aside and judgment en-
defendant,for the totered theaccording ofopinion this court

the facts.on foregoing

thefor defendant. A sheriffPerleij, who has attached
on mesne is bound toprocess take theproperty ofreceipt any

inone good circumstances who isapparently towilling receipt
of thedeliveryfor the same. 5 N. H. 433,Rep. Runlett

133,DittoBell;vs. 9 Howard vs. Whittemore.
that,alawThe does not lien oncontemplate the property

to be retained.is Reliance is had on the receipter, and the
in thenamedsum canreceipt bealways recovered. 3 N. H.

299, Drown vs.Rep. Smith.
theThe form of forsecurity the isproperty ifimmaterial,
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the substance of it is law does notThesecurity. prescribe
it to berequireform of it does not even inany writ-receipt;

favorablethe most constructioning. uniformlyCourts place
on the of an officer. N. II. vs.Rep. 142,2 Bisselldoings
Huntingdon.

no tocase the andprejudiceThe shows therefore,plaintiff,
holden heif the defendant is liable at is liable inall, only

nominal damages.

Bartlett, for theFletcher, The defendant at-plaintiff.Sf
thetached on writ to him,committed sufficient toproperty

andthe released it indebt, his ownrespond subsequently
wrong.

is couldsaid the officer have bailed theIt that toproperty
deniedThis is not he could not;bailees. but thegive up

mereand take security, thepaper releasing attach-property
could notThe even have takenment. officer the money,

and debt.thedischarged
wasThe act of the officer unauthorized. What, isthen,

full debt.the ? Thedamage

in There was no release of attachmentPerley, reply. in
than in casethis case more other ofany any attachment

where a is Where thetaken. back togoods go thereceipt
in thedebtor, any case, attachment,of the in re-possession

5creditors,to is N.other H.discharged.spect 527,Rep.
vs.Dunklee Pales.

is an extensiveJ. withpractice prevailingThereUpham,

to make nominal attachments of onofficers, writsproperty
to for actualservice,committed without anythem exhibition

of existence,or its andknowledgeof the to takeproperty,
at a valuationfor such sufficient topropertyreceipts respond

be recovered inmayamount which judgment.the
suits have been onWhere taken inbrought thisreceipts

it been holdenmanner, uniformlyhas that the isreceipter
from either thedenying attachment of theestopped articles,



TERM,DECEMBER 1841. 345

Pettengill.v.Brace

or their as invalue, the 8 H.N.specified receipt. Rep. 238,
vs. a.;Morrison 11 219,Mass. vs.Jewett Tor­Blodgett &

14 a.;Ditto vs.rey; 190, 8Bridge Wyman Wend. 610,&
Hall;vs. on BailmentsPhillips Story 95.
theOrdinarily creditor is not by this courseprejudiced ;

but an actual ofattachment inarticles, somespecific cases
be more beneficial to the creditor, as suchmight articles might

be taken theinto of the andcustody thusreceipter, preserved ;
ifor, backto into thego hands of thepermitted debtor, might

be afterwards reclaimed by the or thereceipter, officer,by
should ofthe circumstances the debtor so to ren-aschange
der this expedient.

it isFor these reasons where inbetter, the debtor is open,
of attachablevisible that anpossession property, attachment

articles should be wheremade; and,of such an at-specific
made,is that the ofreturn attachment thetachment by offi-

thecer, and rendered to him, should thereceipt arti-specify
Such acles taken. return and should bereceipt required,

the creditor should have allbecause the and fa-advantages
andof his theholdingcilities lien on identicalsecuring prop-

attached, which the lawerty gives.
mere ingeneral however,A suchreceipt, is notcases, void,

ais no evidence ofand of therelinquishment attachment by
The most theofficer. creditor claim,the can under such

is nominalcircumstances, for such indamages any defect ser-
until is shown.vice, damagespecial

it inBut is contended this thatcase, the attachedproperty
releasedthe officerwasby by him, without any receipt being

taken.
is clear that the instrument taken theIt by officer is not a

for theandreceipt specific articles; question is, whether it
a in a sumgeneral givenis forreceipt attachedproperty on

as to aswrit, so avail such to thethe creditor.
ofterms theThe instrument are these: “For value re-

we to pay Johnpromise sheriff,ceived Pettengill, deputy four
ondollars, demand and saidinterest;hundred note being

vol. xii. 44
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Ten-Bruce vs.writ,ato said for CalvinPettengillsecurity
&,TenneywasGould,” signed bywhich instrumentney &

and by Elkins.Gould,
four hun-the sum ofto to the officeris a payThis promise

Ten-as the writ in his handsdollars, forsecurity againstdred
anddistinct,of the isamount liabilityGould. Theney &

abide thewas togiven securityasclearlythe instrument
in was takenwhich be rendered that suit. Itmightjudgment

of for or re-on service process, moneyofficially, property
availed officer,and would have to theamount,thattoceived

from renditiondemand, thirtyon within thedayscreditor,or
mesneall other cases of taken onas in propertyof judgment,
of noand such demand would have beenwithout;process

effect.
the instrument,of and it couldwas the naturelegalThis

in does notbeen enforced this manner. It followhaveonly
form of a such is itsyet effect. The arti-receipt,usualthe

are not and in this therespect officerspecified,receivedcles
thebut, this, instrument takennotwithstandingfault;is in

as ofcreditor,the a to thereceiptto general propertyvalidis
specified.amount

to show thathas been offered specialevidenceNo damage
in to show that thisthe case ; obligationarisen nothinghas

as otheranyhave been enforcednot precisely receipt,might
inof who wasthe re­insolvency receipter, goodtheexcept

time, and whoseat the failure couldto notas propertypute
iswhich the officer notand liable.foreseen, for 5beenhave

;vs. Ditto Howard134,Rundlet Bell­ 9 vs.433,H. Rep.N.
Whittemore.

not as toof are such render hisacts the officer pro-The
return,that full orvoid. has not madeHe takenceedings

of as wouldattached,the bepropertyspecific receiptsuch
of but no evidence;in the service is sub-processdesirable

us more than nominalof any thing damageto arisingmitted
andcauses,from these for this sum judgmentto the plaintiff

rendered.bewill
theJudgment plaintiff.for


