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and at-given caption depositions,a hepartyWhere notice was a to attend ofto
had, brought by him re-captiontended. tobut no was and suit was afterwards

action, partythecompensation by statute; but, pendingcover thethe allowed
survived, permitteddeceased —Ildd. that wasthe action and administratorthe

prosecute.to come in and

husband,parties suit,Where the husband and were the of thewife to a notice to
suit,caption depositions sufficient, upon,of in is sustainthe if to a claimacted

compensationof for andtravel attendance.
captiontendingWhere is a of de-there evidence to thatshow the travel to attend

positions purpose, money Held,was in merelynot fact for that but to itextort —
travelling designed bywas not such compensatedas was to he the statute. It

shown, however,must party caption, knowinghe that the travelled to attend the
depositions could,that the neither nor would be taken.

Case, that the andalleging hisintestate, wife,plaintiff’s
bn the 17th of November, action1837, commenced an against
the at thedefendant, returnable court toof common bepleas,
holden at theConcord on third of March,Tuesday 1838,
which was served, andentered, continued to theduly Sep-
tember term—that the on the ofdefendant, June, 183S,27th

to the ofagreeably the to bestatute, caused leftprovisions
at the usual of of theabode a notification inplace intestate,

datedhim,addressed to thewriting, same day, signed by Ira
a ofPerley, esquire, justice the for the ofcounty Merri-peace

mack, the that aintestate ornotifying deposition, depositions,
would be taken before Nelson, esquire,John in therepresented
notice to be a of thejustice in and for thepeace city and

of in ofcounty on theBaltimore, Maryland, 25th July, 1838,
at the of the to be indwelling-house justice, used the trial

said that,of action and in of the; pursuance notification, the
intestate travelled to the and the timeactually at men-place,

in the tonotification, wit,tioned from Pembroke to Baltimore,
a distance of five miles,hundred and atattended Baltimore

ofthe 25th theJuly,on for of butpurpose being present;
defendant to tothe take be usedneglected any indeposition

case, reason whereof anbysaid action had accrued to the
to have ofand recover the defendant forintestate, $120, his
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travel from ofBaltimore,Pembroke to a distance five hun-
dred miles and one day’sa further of for attend-; sum $2.00
ance, lawdouble allowed tobeing bythe fees witnesses for

travel and attendance.their
the of suit,After commencement this the Nehe-plaintiff,

and W. inKnox, died, Knox, executrix,miah Jane came to
to shesubsecpient died,which and Jamesprosecute, Wilson,

administrator de non,bonis took thehimselfupon prosecu-
tion of it—to which the defendant on theobjected, ground
that the action did not survive.

The defendant the issue.pleaded general
On the trial the of the actionpendency was theproved,

of theissuing and the itnotice, of at theleaving dwelling-
house of the defendant,theintestate, by as in the de-alleged
claration. It further that on the of theappeared, July28th
intestate called on a man the name ofby Nelson,John re-

insiding Baltimore, and the andpresented notice, that Nel-
son informed him ahe was not ofjustice the hadpeace, no

toauthority administer an andoath, had not been toapplied
for the and that there waspurpose, no other ofperson that
name in the to hiscity, knowledge such were the—and
facts.

notIt did that there had everappear been any justice of
that name in the city.

On the of10th theNovember, 1838, intestate demanded
of defendantthe on of$122, account his having so travelled
and attended.

The defendant introduced evidence inthat, August, 1838,
“the intestate said to the witness, that the defendant had not

•killed him that heyet; had been to Baltimore and got back
hethat notshould have but hegone, knew it would come

ofout the defendant; that the had all comepapers back;
and that he should aget good sum.”

It was admitted that the todistance Baltimore from Pem-
broke is 436 miles.

wasA verdict for thetaken by consent,plaintiff, subject
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,casecourt theof this andforegoing ;the uponto opinion
or thethereon,to be rendered verdict to bewasjudgment

and entered forset aside the defend-judgmentoramended,
of the court.to theant, according opinion

was for thewhom Jos. defendant. 1.Bell,)Perley, (with
andnot form ex does notcontractu,is in survive.actionThe

1 Saund. 1302; 21T,3 n.;1 PI. 57 Blac. Com. ;Chit.
296, 4 N. H.vs.3 Mass. Fcr-Thayer Dudley; Rep. 146,

vs. Ladd.nald
was which would thegivennotice tooblige2. No party

ofon the caption depositions.attend
theshows that defendant didevidence not3. The attend
at the ofof being captionfor the present depositions,purpose

defendant,from themoneyto extortsolely knowingbut that
be taken. The claimwould is,no depositions therefore,

noandcharacter, justits forms groundinfraudulent for
reasonableanywithin construction of thecompensation,

statute.

contended, 1. ThatFowler, for the theplaintiffs,Pierce
of theconstructionequitablean statuteBysurvived.action

or administrator may haveIII., an executor theEdwardof
to the estate ofan done theinjuryforactions, personalsame

isit less beneficialtime, wherebylife becomein histestator
had,have what-as the testator himself mightexecutor,theto

be. 1 Saund. 217,of the action n.mayform 1,theever
and, cited; vs.376,1 Trott.Cowp. Hamblyauthorities

survives does notaction thedepend upontheWhether
itaction, whether is foundedof or on con-thenameform or

an tobeen thethere has injury personalwhethertract, but
Stebbins;vs. 2 Ex-76, Ab.,1 Pick. Palmer Bac.estate.
408,2P. Maulé Sel. vs. Wil-ecutors, 2; Chamberlainif

; 355, vs.1 Sel. Nottle.Kingdonliamson Maulé if
asof on is sufficient,notice husband beingthe2. Service
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a to the suit. From hisparty relation to the wife he is the
and onnecessary proper agent whom service should be made.

3. It is immaterial what ofthe motive the travel was. If the
of was notnotice the caption countermanded, and the plain-

travelled inactually conformitytiff to theit, defendant li-is
the statute.able under

Upham, J. Motion has been made to dismiss this action,
iton the that does not survive toground the administrator.

andtorts,of actions exCases anddelicto, injuriesfor to the
do thenot, commonby aslaw, aperson, general rule, sur­

vive. 1 n. 1­ 1217, ;Saund. Chitty’s 57­ 3Pleading ; Blac.
3 321,Mass.302; Hale;Com. Pitts vs. 13 Ditto 454,

vs. 5 Pick. R.Plimpton; 285,Cravath vs. ;Jones Knox­ 9
vs. Gibbs.29, This suit isPeopleWend. for neither of

iscauses. It to recoverthese expenses incurred for travel
aon ofattendance captionand depositions, agreeably to no­

This theexpensetice statutegiven. the no­compels party
to noprovided is had. It istifying pay, caption not a suit

aas or as a forpenalty, punishment butprosecuted neglect,
forto recover specific compensation expenditures occasioned

theof for whichdefendant,acts he incurred aby condition­
liability ofal payment.

came out of theThese estate.expenses plaintiff’s It was
anddiminished, madeso much less beneficial to the ad-by

should have beenTheyministrator. refunded to the de-
the andby plaintiff;ceased should not bewhy they refunded

? far as theto the estate So ofsubstance isthings concerned,
be no reason to thecan contrary.there The name of the

by the statute toaction effect thisprescribed remuneration
make any difference,cannot it isprovided for in-expenses

aand not as Oncurred, thesepenalty. wegrounds hold that
survives.the action

are then to inquire onwhether,We the facts submitted,
canthe action be maintained.

taken is,One that no sufficient forexception notice the
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was husband wasof Thegiven. noti-caption depositions
in awife,the and suit wherefied, and not husband they

were to whethernecessaryIt is not determine thejoined.
a to receivecompetent agenthusband not be consideredmight

the defendant chose tonotice in such case. As suchgive
it not toit we asnotice, and was acted ex-upon, regard open

and that the notice isfor this sufficient allcause, forception
of this suit.purposes

to under thisrecover, notice,The claim of the isplaintiff
in the act relative tothe thefounded provision takingupon

“itthat act is that if anyof By provided, party,depositions.
ortake shall neglectto refuse toany deposition,proposing

into theafter notice adverse casesame, giventake the party,
theattorneyor his to andtravel himselfby place,of actual

benotification,in he shallmentioned the entitledat the time
of the from thecase,in an actionrecover,have and partyto
double the fees which areto take such deposition,proposing

their travel andwitnesses for attendancelaw allowed toby
unlesscauses,of seasonablyat court in the trial civil notified

to take suchthein writing, signed party deposi-by proposing
such will not bethat taken.”tion,or his attorney, depositionby

anto andadequatewas suffi-designed giveThe statute
incurred in case ofremuneration for ancient at-expenses

a ofnotice, ontendance, toagreeably proposed'caption depo-
taken.where no were Thesitions, arrangementsdepositions

with theall rest Itparty notifying.for such is hiscaption
and witnesses areto see that the magistrateduty seasonably

and that theattendance, proceed.in caption
statute not asame the didtime,At the com-contemplate

than actualanyfor for other attend-travel, purposepensation
the ofon If there is evidencetaking depositions.ance to

the of the defendant was to extortmerelythat travelshow
hisof it is in fact tonot a travel attendexpenses,payment
ofthe caption depositions.
out a of it should behowever,make case this kind,To

when wasthe travel was under circumstances itshown that
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known that the neither could nor wouldfully depositions
and that of the attendancetaken,be the sole motive was the

was inoffered this case ofmoney.extortion of Evidence
“of that tothe he had beendeclarations Balti-the plaintiff,

that he should notand have butback; hemore, got gone,
ofit come out the and thatdefendant,would he shouldknew

suing’ tends to thata This evidence show thegoodget
not have been such as wasmaytravel thebycontemplated

not,it was is aWhether so or for thequestionstatute. jury
thisto determine. The evidence on should have beenpoint

and,submitted to them on to determine thistrial; question,
athe be set andaside,verdict must

New trial granted.

ux.& vs. Plf. inKnox,Knox Review.

action, survive,inplaintiff byan the cause of whichthe does law ob-Where not
action,judgment, and institutes athe defendant review of thea the deathtains

original plaintiff will not defeat oven-tilingthe action of review: sotheof much
Ladd, Hep.4 II. 145.N.Ferntdd vs.of

wife,brought bywas andthe action husband for slanderAnd where of the charac-
wife, recovered,judgment damagesthe and for was theter of execution satis-

review, husband,fied, abroughtthe defendant after which theand and then the
Held,wife, prosecuted againstmightthat the review be the administratordied—

husband.theof

on andCase, review, wife,Nehemiah Knox forby slander
wife. was commencedof the The actionoriginal November

and was at17th, 1837, term, 1838,tried andSeptember a
on whichrendered for theverdict plaintiffs, judgment was

Execution issued October which was1, 1838,entered. served
andofficer,an the amount saidover toby paid Nehemiah

Knox, 16th,November 1838.
adefendant, Hiram sued outKnox,The writ of review

which was4th, 1839, entered term, 1839,April September


