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thisAs instrument is not, astrictly will,speaking, perhaps
these subsequent bedeclarations heldmight sufficient of
themselves to show that it should not so the case notoperate,
being within the statute torelating the revocation of wills ;
(3 1715,Stark. Ev. note 12; Addams but it is not448,)

tonecessary settle question.that
Decree affirmed.

Phelps.White vs.

by mortgageeA mere declaration a personal property, learningof on from the
it,mortgager nothingthat he had sold that property,he cared about the and did

it, precludenot want not assertingdocs him afterwards his underfrom title the
mortgage.

mortgager personal him,If a property, any claimingof or one under sell the en-
owner,property,tire as in rights mortgagee,exclusion the ofof the sale issuch

conversion, mortgageea and the may maintain trover.

a toTRovee, for showhorse. The inplaintiff, property
in a thehimself, gave evidence of fromhorse, onemortgage

G. datedHowe, 1st, 1837,John December and duly recorded,
the ofto secure sum $25.

theevidence,It in that horse having been leftappeared
of inHowe,in the he, sold himFebruary, 1838,possession

O. P. for the of andto one sum that soonGreenleaf, $24;
this,after Howe informed of sale,the this and theplaintiff

that ofhe cared not what became thereplied horse,plaintiff
not want him.he did

the horsethe from Greenleaffollowing,In spring passed
defendant,into the of the who held and usedpossession him,

as until October or Novemberowner, but the termsfollowing,
Greenleafwhich with him did noton parted distinctly appear.

toThere was evidence show thetending that defendant
was theinformed of in or No-mortgage, Octoberplaintiff’s

and thethat when onvember, plaintiff horse,demanded the
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andthe of defendant had sold him19th theNovember, parted
with the possession.

Howe,the that if having posses-The court directed jury
a valuableto Greenleaf forsion of the him con-horse, sold

to that sale,afterwards assentedsideration, and the plaintiff
thehis to hold under mortgage,that was waiver of righta

tonot entitled recover.and the wasplaintiff
the that a demandinstructed jury,The court further upon

him,sale of the would not bedefendant, after a horse bythe
theif left horseof a theevidence conversion—that plaintiff

after the Howetaking mightin Howe’s mortgage,possession
of and deliver thehissell right redemption, possession—that

if there was no assent theGreenleaf,by bythe purchase
if delivered thetransferred that he horserightplaintiff, —that

theconsideration,without defend-the with ordefendant,to
andin hold-was not conversionany receivingant ofguilty

demanded,until and that if he sold andhim he wasing
him demand made theanytransferred before by plaintiff,

hedemand,if the transfer was made to avoid a wouldeven
be that aanswerable to the and subse-therebynot plaintiff,

avail,demand would not because the defendant hadquent
made to it.the when withcomplynot power

defendant,a verdict andjury returned for the theThe
moved a new trial.forplaintiff

for theBaker, plaintiff.

thefor defendant.Haseltine, The actionFarley, can-&•
the assented ormaintained, plaintiffbe 1. Becausenot. agreed

of the horse to which forGreenleaf,the sale was the fullto
of the histhereby lien,value horse. He ordischarged

hiswaived under the theright If hadmortgage. plaintiff
when the tookbeen sale and assentedpresent place, expressly

declaringto he not what the andit, horse,cared became of
did nothethat want there doubt buthim, could be no such

thewould a of under mort-declaration be waiver his rights
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his toAnd set aattempting claimgage. up afterwards to the
abe fraudwould theupon purchaser.property

and refusal,demand under theA of2. circumstances this
evidence of anot conversion.case, are If the defendant was

with the ademand,to comply refusalunable would furnish
aof conversion. 1evidence R.Camp, 441,no Smith vs.

19,Ev.Phil. Am.2 Ed.(2 5 N. H.Young; ;) Rep. 228,
vs. 1Burleigh; Chi PI.tty's loo;Robinson Buller’s N.
Stark.45 Ev.P. 3 1495.;

was noThere3. conversion ofwrongful the horse by the
The transferred themortgagedefendant. title tolegal the

the butto the ofplaintiff, righthorse redemption remained
and the horsethe was leftmortgager,in in his possession.

he tomight legally transferright Greenleaf, orThis any one
his andvendee,and those who should;else afterwards own

redeem,to would have the same rights inrightthe relation
as themortgaged mortgagerthe had after thepropertyto ex-

the sale ofmortgage.of The the horseecution the mort-by
not be a conversion thecould of asproperty,gager nothing

the sale but the toby redeem.rightpasswould The mort-
not betitle would Heimpaired. could notgagee’s maintain

athe untilaction against mortgager demandan and refusal,
his;the andretaining possession vendee,stillhe and the sub-

to redeem,of theowners wouldsequent right stand precisely
and in no worsemortgager,the condition.as 13 216,Pick.

vs.a. Hatton.Hunt &

J. declaration of thePaRker, C. The madeplaintiff, af-
Howe,the transfer of the thebypropertyter thatmortgager,

of horse,what became thecared not cannot<fcc.,he preclude
thesetting title,fromthe thereup mortgageplaintiff being

consideration itof for as aevidence any release,no and the
onbeen made thenot credit ofhaving it,sale if that

It was a meremake difference. loosemight any declaration,
as an Chase,which cannot vs.estoppel. Rice 9 N.operate

ahavemight tendencyIt to show theH. 179. thatRep.
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had otherbeen and be used with evidencemortgage settled,
to show that iffact, alleged.

ofthe other we arecase, also,of theUpon opinionpart
that the the defend-were is thatjury true,misdirected. It
ant to andmight subject mortgage ;the thepurchase horse,
there a ofcase,seems to be no in such to deliveryobjection,
the animal areto the if the of thevendee, mortgageerights

under suchnot of horse,A removal thethereby prejudiced.
a sale and the coulddistance,to a so that mortgageedelivery,
not ofgain inconvenience, mighthim without greatpossession
be ofevidence a conversion.

a ofThere seems to be no reason to doubt that purchaser
the lawfullyto the who had takensubjectproperty, mortgage,
the until a demand washold thatpossession, might possession

or forif,the horse had died,made and if before a demand;
with the de­reason,other sufficient he could not complyany

a de­refusal would not constitute conversion. Amand, his
conversion,a if thedo not constitutemerelymand and refusal

441,of 1 R.has not the Camp.power compliance.party
R. vs.351,vs. 11 Win­Smith VermontYoung; Knapp

chester.
it did not ondistinctlyin this case, appearBut although

thethe horse into of defend-what terms came the possession
there was evidence to show that it was aant, tending by

theof entire without to the mort-property, regardpurchase
and there is direct evidence that before the demand;gage

the and with thethe sold horse,defendant parted possession.
of the entire and an assertion of aThe property,purchase

held toit,under be be aeon-mightto a sole ownershipright
of theinconsistent with the rightsversion, being mortgagee,

a mere assertion of withoutright,East although540,)(6
to amount to aact,other has been held not conversion.any

it30,R. vs. And seemsVermont Irish clear that8 Cloyes.
asubsequent sale was of itself conversion. Thethe general

thatis, the andto one’s selfassuming rightpropertyprinciple
of another man’s is aof conversion.goods,disposing 6

vol. xii. 49
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540,East Davis, 6 Mod. 212­ Johns.;McCombie vs. cites 7
254, Burt;R. vs. 175,Bristol 10 Johns. vs. Bur­Murray

323,5 vs.Cowen's R. Shuler.ling; Reynolds
is in the case of a sale of abyIt so the entire property

common,in Reed;tenant 3 Johns. R. 175, Wilson vs.
Stone;R. vs.230, 449,9 R.Cowen’s 7 Wendell’sHyde

Smith;;Gilbert vs. Dickerson­ 9 Wend. R. 338, Farr vs.
vs.72, Osborn;21 Wend. White 21 R. Weld559,Pick.

Oliver;vs. 9 N. H. vs. And511, OdiorneRep. Lyford.
the seems be of ato inequally the caseprinciple applicable
sale a or ex­by one inmortgager, any him,underclaiming

of the ofclusion therights mortgagee.
granted.New trial

vs.Clark Gibson Trustee.&

wagera on an presidencyWhether the event of election to the of the United
States, legal, quwrehe ?

legal illegal,wagera he and party givenWhether or whether the in mighta case
might agreement wager bynot rescind an aor for moneyvirtue of winch was

cannot,deposited assent,with a stake-holder.his creditors without his rescind
insolvent,agreement,an unless he be insuch or embarrassed circumstances.

Foreign Attachment. The factsfollowing appeared
the disclosure of thefrom trustee.

13th of July, 1840,On the the defendant andday Benja-
in themin hands of the trustee theKendrick deposited sum

hedollars which was to holdeach, until thefiftyof fourth
March, On thatof 1841. both sumsday day were to be

ifto the before thatdefendant, time Martin Van Burénpaid
■tobe reelected the of thepresidencyshould United States

if Harrison shouldHenrybut William be theelected, money
to be to Kendrick. The agreementwas remainedpaid un-

the fourth ofday March,until when,rescinded General Har-


