
386 HILLSBOROUGH.

Phelps.v.White

540,East Davis, 6 Mod. 212­ Johns.;McCombie vs. cites 7
254, Burt;R. vs. 175,Bristol 10 Johns. vs. Bur­Murray

323,5 vs.Cowen's R. Shuler.ling; Reynolds
is in the case of a sale of abyIt so the entire property

common,in Reed;tenant 3 Johns. R. 175, Wilson vs.
Stone;R. vs.230, 449,9 R.Cowen’s 7 Wendell’sHyde

Smith;;Gilbert vs. Dickerson­ 9 Wend. R. 338, Farr vs.
vs.72, Osborn;21 Wend. White 21 R. Weld559,Pick.

Oliver;vs. 9 N. H. vs. And511, OdiorneRep. Lyford.
the seems be of ato inequally the caseprinciple applicable
sale a or ex­by one inmortgager, any him,underclaiming

of the ofclusion therights mortgagee.
granted.New trial

vs.Clark Gibson Trustee.&

wagera on an presidencyWhether the event of election to the of the United
States, legal, quwrehe ?

legal illegal,wagera he and party givenWhether or whether the in mighta case
might agreement wager bynot rescind an aor for moneyvirtue of winch was

cannot,deposited assent,with a stake-holder.his creditors without his rescind
insolvent,agreement,an unless he be insuch or embarrassed circumstances.

Foreign Attachment. The factsfollowing appeared
the disclosure of thefrom trustee.

13th of July, 1840,On the the defendant andday Benja-
in themin hands of the trustee theKendrick deposited sum

hedollars which was to holdeach, until thefiftyof fourth
March, On thatof 1841. both sumsday day were to be

ifto the before thatdefendant, time Martin Van Burénpaid
■tobe reelected the of thepresidencyshould United States

if Harrison shouldHenrybut William be theelected, money
to be to Kendrick. The agreementwas remainedpaid un-

the fourth ofday March,until when,rescinded General Har-
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and the defend-elected to therison beenhaving presidency,
to the thecontrary,noticeant the trustee nohaving given

on his a demandmakingthetrustee to Kendrickmoneypaid
was pub-the election of General Harrisontherefor. After

conceded, admitted that hethe defendantknown andlicly
won it.had Heand thathad lost the Kendrickwager,

objectedand never toclaim to money,never theanymade
toits Kendrick.payment

on the ofwas served on the trustee 29th dayThe process
December, A. D. 1840.

ofof the liabilitythefacts, questionthe foregoingUpon
for determination.was to this courtsubmittedthe trustee

M, iff.for theB. Parley, plaint

trustee,for theNewton,H.

in in thestate,been settled this caseshasGilchrist, J. It
152,H. and Hoit vs.Eaton, Hodge,vs. 3 N. Rep.of Perkins

subjecta inthat a on which the104, wagerN. H.6 Rep.
not a valid and the for­contract;isinterest,have noparties

while the is in the hands ofmoneyalso thatsettles,mer case
toit is over the itwinner,and beforestake-holder, paidthe

an The interest referred toby byhe recovered action.may
aof character. Theundoubtedlythe court is pecuniary

ifverywould be besmall, they mightof wagersclass illegal
concern, the ormatters of affecting legal,laid publicupon

incommunity,of the in­which,or affairsreligiouspolitical,
abut as memberinterest, onlyhas an ofcitizendeed, every

for obvious reasons connected withAndbody politic.the
have not been in­the courtsof the community,moralsthe

onrestingto countenance contracts transac­gamblingclined
have noParties can other interest intions, like the present.
than as is commonelection,of a suchevent presidentialthe

that theat wa­seem, therefore,: and it wouldsociety largeto
is of the cases decidedin within thequestion principleger

in court.this
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thereBut are which directlyauthoritiesvery respectable
hold athat of Allen vs.wager this is Inillegal.description

1 T. R. betweenHearn, 56, it was decided that a wager
voters with of a mem­two to of an electionthe eventrespect

ber to in is ille­Parliament,serve laid before the began,poll
and this case ais in in Newgal, And Yorkdirectly point.

that De ofWitt had beenwager governorClinton elected
wasstate,that decided to be was held that theand it;illegal

after thewinner, could not of the stake-holderevent, recover
the amount of the vs. Gott,made the loser.deposit by Rust
9 Cowen and169, cases there cited.

It has been held in where isthatEngland, money depos­
ited a one agree­cannot rescind theupon legal wager, party
ment, or and claim thethe stake from holder.wager, Marry­
att vs. be il­Broderick, M. if wager2 W. 372. But the&

either the stake­loser,even the recover fromlegal, mayparty,
holder the it actually paidbefore has beenmoney deposited,

winner,over, Jackson,after the to the vs.event, Hastelow
B.8 221.C.&

cases,We have no that, moneydoubt in thecertain depos-
ited be recovered from the one of themay bystake-holder

who inparties, some thecircumstances may agree-rescind
ment. the of us,state facts beforeUpon question is,the
whether it be rescinded butmay theby any ;person party
and aif creditor this whether he exer-possesses power, may

it incise case but where theany debtor is insolvent. If a
creditor cannot therescind unless debtor in-the beagreement
solvent, the question, whether the in this case bewager legal
or illegal, becomes immaterial.

No person, he amerely creditor,because is can interfere
with the execution of contracts made heby another, unless
he ininsolvent, or embarrassed in; or,circumstances the lan-

ofguage Mr. Justice inDewey, the case of Parkrnan vs.
“Welch, 19 Pick. 236, unless he be indebted.” Thisdeeply

last ofexpression must course be construed with reference to
the of theproperty debtor. An for aindebtment, large per-
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anot authorize tocreditormeans, might in-moderateofson
thetoin amount ofit were small hisproportionifterfere,

ofin theseincluded either classesnot mayassets. A person
as he mayof his choose,propertysuch dispositionmake

bemay injudiciousto creditors. He inhisregardwithout
herashly;he even; may mayspeculateinvestmentshis

anevent of election,the without be-moneyhis uponwager
to hisacts creditors. Sosuch hefor mayaccountableing

his and makefamily,or maychildrenfor his suchprovide
as reason orhis hisof capriceproperty mayother disposition

in ainvesteven his mannermay property pro-Hedictate.
answerablewithoutlaws, being therefor'butthebyhibited

atribunal, and in manner by law.provideda Hisjudicialto
toas rescind hisinterfere, such,cannot contracts ofcreditors

the no suchfor law demands auxiliaries. If,this description,
contracts, be a locushis there heof alonepcenitentia,in any

a creditor could interfere,of it. Ifadvantagetake merelycan
of course the ofwas consent theillegal,the contractbecause

he theasked. onmaynot be If proceed groundneeddebtor
hishas with without consid-propertyhis debtor partedthat

thatthe rule where both areeration, partieshe may disregard
In Howson vs.fault, est conditio Han-in potior defendentis.

was that where money,it held575, deposited8 R.T.cock,
has over tobeen the winnercontract,an illegal paid byupon

latter cannotloser,of the the afterwards main-the consent
former,the to recover back theaction againsttain an deposit.

themust maintainhere that aposition,the inBut plaintiff
Hancock, avs. creditor could interfere.like Howsoncase

isthat it forhowever, necessary theaware,are not pur-We
the law,with rales ofor consistent to giveof justice,poses

thean discretion. If beextensive debtor in-a creditor such
classes,above creditorsin either of the maycluded properly

whose isand ask that one insufficient tointerfere, property
it,the or who is so inexistingmeet claims debtupon deeply

of willthe demands be periled by anythat theirsafety dis-
of it to notdebts,diminish his shall defraudexceptposition

with his without consideration.moneypartingthem by
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But of the kind in case.nothing exists this The defend-
ant is shownnot to be nor does it thatinsolvent, heappear
owes any debt but the suit.one now in No case, then, ex-
ists for the ofinterference creditors. The could notplaintiff
rescind the agreement without the assent of the defendant,
and he has assented that the should bemoney thepaid to
winner. Consequently the is not toplaintiff entitled judg-
ment the trustee.against

Trustee discharged.

Mitchell vs. Gile.

goods agreesWhere have been bv party, partydelivered one and otherthe to de-
demand,goods quality,liver other of a similar on the transaction is not a sale

agreementgoods, exchange.of the but an for an
wood,permittedplaintiff quantitythe defendant to hisThe take from land a of

agreed to plaintiff,and the defendant deliver as much thewood to of a similar
plaintiffquality, plaintiffit.whenever the should desire The afterwards de-

Held,wood, neglectedmanded the hut the defendant assumpsittodelivev it — that
lie,sold and notfor the wood delivered would but that the declaration should

agreementahave for breach of the tobeen deliver the wood.
goods special agreement,have been under aWhere delivered and a demand is

necessary maintain an delivery,to action on account of such it does not follow
sold,goodsafter a demand theof course that randefendant consider the ns and

sold,goods althoughvaluetheir in a count forrecover in maysome eases such
perform agreementbe the effect of a demand and refusal byto the the defend-

ant.

Assumpsit on an account annexed to the writ. One of
the was for ten and one half cords ofcharges wood sold and
delivered.

inAt the trial the ofcourt common it thatpleas, appeared
the ofday November, 1S3T,on 28th the had on hisplaintiff

aland of seasoned ofwood, whichquantity the defendant
to borrow a in orderwished to aportion, boat loadcomplete

he was about to send towhich market. The gaveplaintiff
to takehim as much wood as he wished thatpermission for


