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ofPetition of the Town Nashua.

20th,passage 1840, petitionSince the of the act June a theof for discontinuance
aof road must be referred the road commissioners.to

judicial public delegatedWhere a authority persons,of a is tocharacter several all
act,competent submitted,must be to and must hear and examine the matter

although majority maya decide.

petitionedA pleas road,town the forcourt of common leave to discontinue a and
petition commissioners,the was referred theto road one of whom awas citizen

town, upon petition Held,of the and the as one of theacted that heboard. —
commissioner,incompetent reportwas as and thatto act the of uponthe board

invalid,petition bythe was and could not be thereceived court.
report upon petitionWhether aof the road commissioners for thethe discontinu-
road, conclusive, mayance a tireof be or whether court uponreceive and act

evidence, qimreother ?

the of aPetition for discontinuance road.
referred thewas court ofbyThe petition common pleas

to commissioners thisthe road for county. Perley Foster,
of the road iscommissioners,oneesquire, an inhabitant of

thethe town of Nashua. At before thehearing commis-
the for thesioners, petitioners roadoriginal objected, that

disqualifiedMr. Foster was from as aacting commissioner,
a ofbecause he was citizen Nashua. He remained, how-

his theever, in throughoutplace, investigation, but did not
until the other members ofany opinion,express the board

that in ofhad stated were favorthey thediscontinuing road,
he assent,when his and theexpressed signed report with

other commissioners. Thethe statedreport the objection
also thetaken,that was and that question whether Mr. Fos-

wasdisqualified acting,ter were from submitted to the court
determination.for

for theB. M. for theFarley, petitioners road, argued,
Mr. Foster had a direct pecuniarythat interest in the matter

he was calledwhich to examineupon ; that the objection
taken in sufficientwas season to enable the other members

board tothe select some inof one his ; andplace that, as he
theinterested,was ofreport the commissioners was not made

vol. xit. 54
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norreceived,should not beandact,a board toby competent
the court.noticed by

H, ofthe town Nashua. This applica-forAtherton,C.
the court to the discontinuancethe consent ofis fortion

mustthis the courtfor the town. Forby purposeprayed
fromwhich are to ascertaintheybefore them the facthave

be-of a comestherefore,committee. The report,the report
and isthe facts stated,as of thereinthe court evidencefore

is im-of notfor the information the court. Itonlyintended
roadshould thethat the commissioners thatreportportant
theis if findtheybe discontinued. It enoughtoought

in theact matter.that the court can understandinglysofacts,
wit-facts are here stated twobythe unimpeachedNow

isthat who saidwitness,circumstance anotherThenesses.
if it do notto the sameinterested, facts,testifiesbeto

ofinvalidate,does not the testimonycertainlystrengthen,
case, question is,view of the the onlyIn thisothers.the

to the ofcredit statement the factsthe court givewhether
?in the reportcontained

the sixth section of theenacted,isGilchrist, byJ. It
N. IT. Laws ed. that3d, 1829, 574, 1830,Julyofact of

discontinue laidmay anyof a town highwayinhabitantsthe
“that if such shallbut nothighwayits limits ;withinout

ofselectmen such sametown,laid the theout bybeenhave
without the consent of the courtbe discontinuednotshall
and obtained.’:first hadpleasof common

mode which the court shallbyout nostatute pointsThe
that their consentit be should bewhether propersatisfiedbe

beenit has tocustomaryOf late refer theyears,granted.
a thebyto committee whosecourt,appointed reportpetition
the and hasto been the foundationcourt, generallymadeis

ofthe the this re-a decision Butupon prayer petition.of
ato committee was not court might,Thenecessary.ference

receive affidavits the inoccasionally did, subject,and upon
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or athe without reference to awith com-connexion report,
or of thethe members court exam-; mightmittee personally

forthe and the consent asked was orroad,ine with-granted
held a view of all the of the case.circumstances Butupon
the of the committee was not conclusive. The courtreport

and act otherit, such evidence as sat-uponmight disregard
of the merits of theisfied them application.

of of 1840,third the act 20th,The section June provides
“all shall bethat matters to roads referred to therelating

ofcommissioners, and their shallroad be the samereport
and for the in itvalidity, made,force which is ofcounty (as)

so and aa made from committeereport accepted appointed
said section thecourt.” The fifth of actby provides that

“ theif one of saidany commissioners interested in the(be)
for, he shall not butroad theserve, shall beprayed vacancy

the ofresidue said board.”byfilled
act takes from the court theawayThis discretionary power

ofexercised,which hadthey formerly thereferring peti-
to a itcommittee, or fromwithholding them,tion and act-

other evidence. A for theing upon petition discontinuance
“road a to roads,”of a is matter and asrelating such must
the roadbe referred to commissioners.

the must take this thecourse,As ofpetition thereport
whencommissioners, made, must be byconsidered the court.

withThey cannot, consistently the of thespirit act, satisfy
lawthe a reference to this andby board, decline to ex-

and isamine consider their Itreport. unnecessary now to
the helddetermine whether must bereport conclusive theby

toit is have the same force and a re-court. As asvalidity
thefrom a committee and theby ascourt;port appointed

of a acommittee to thewhom for discontinu-report petition
of a road has been referred,ance has never heldbeen con-

it itclusive, be asmay argued, has been the counsel forby
it is iftown,the that the court have before themenough

evidence that the road should be discontinued,reasonable
.which, aside the is inlaying of Mr. this caseopinion Foster,
the of two and men.opinion competent impartial
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On the other it is tohand, be remembered that so great
inalteration the law as has been made thean by act provid-

of to whom allcommissioners,for the choice road mat-ing
to roads to be hasreferred,areters relating changed entirely

of kind,in matters thisof the and that thepracticemuch
law that themay requireof the fromreports this board,spirit

shall bemade, conclusive.when properly
whether other evidence beBut receivedmay theby court

benot now webecause aresettled; ofneed weopinion that
receive thebound to and considerare of thereport commis­

awhen madesioners, by tribunal. Thecompetent isreport
evidence laid before andus theonlythe ; only question is,
the court of commonwhether are authorized topleas con­

ofa theto discontinuance road thesent evidence fur­upon
the The wasby report. petition referred,nished not to cer­

atoindividuals, but tribunal who can acttain only theunder
in theand modeauthority law.byprescribed Where sev­

are to actappointed in ajudiciallyeral persons public mat­
meet and act inall must theter, matter, aalthough majority

decide. 2Farwell,Petition N.may H. Rep. Ex124;of
526. is a7 Cowen ThisRogers, publicparte tribunal, ap­

to to aduties, certain extent, ofperform a judicialpointed
actionNo could be had abycharacter. majority, unless

heard and thecase were matter consideredthe by all the
theof board and to;members enable the board to consider

all the members must becase,the tocompetent act. The
is,then whether the boardenquiry were onincompetent,

of ofthe interest Mr. Foster ?account
article of the bill ofThe 35th rights declares it to be the

beeveryof citizen tried byto asright judges impartial as
lot of will admit. Wehumanitythe should not have been

under our former laws andjustified, inpractice, areferring
for the discontinuance aof road to a ofpetition committee
of the town itthrough whichcitizens withpassed, directions

and subjectexamine theto report upon matter. To appoint
when a board,such topersons, presumed be more impartial,-,
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from their of the influences which wouldindependence
bias citizens of the would toordinarily town, be contravene

the bill toof the article of the of whichspirit rights we
have referred. not a to sitjurorWe should theuponpermit
trial of a town hecause to which the where wasbelonged
a be his individual inhowever small interestmightparty,

“the either in the words oflose,”matter. He must orgain
the of thestatute, 467,the event suit. N. H. Lawsby Ed.

member of1830. Nor could this court atany presideof
the trial a townof cause to which the where he belonged
was a a violation of the bill of rights.without Andparty,

should of those who arewhy not the interested inrights
this road be a tribunal as as thatbydetermined impartial

trial inwhich would in issue a thequestions uponpass upon
fifthcourt of of the sectioncommon The language?pleas

of the. for the case where oneonlyit isact, true, provides
of in the road prayedthe interested for.commissioners is

aabsurd to hold that commis­But it would manifestlybe
in whereinterest, cases heonlysioner is fromincompetent

laid andto be out ; that,has an a soughtinterest in road
of aafor discontinuanceonly road,where the waspetition

greatits howevermerits, mighthe adjudicatemight upon
isof he relievedtown,be a citizen thehis interest. As

the roadroad in if befrom tax for theany repair,keeping
suchof the act to cases.discontinued. The appliesspirit

as abe tribunaltribunal to should asA discontinue impartial
silent,to a even if the statute were heout roadlay and,;

to judi­actwould generalbe principles,incompetent, upon
however be af­interest, mightwhere hiscially, remotely,

awould himfected. no court memberCertainly, appoint
of a a case.committee in such

aWe that citi-are, Foster, beingof Mr.therefore, opinion
azen of the town was to act as roadof Nashua, incompetent

theboard,in which,commissioner this case. The by statute,
toofis to consist three was then takeincompetentpersons,

ofthe matter.whatever in The court commonany steps
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cannot areceive madepleas under suchreport circumstances.
been,has therefore,There laidnothing before the court to

to consent athem toauthorize discontinuance of the road.
isstatute in itsThe peremptory If oflanguage. one the

be he shallinterested, notcommissioners serve. Here, Mr.
interested,was and didFoster serve. heThis should not

done for statute;have the considers such an interest as pro
a vacancyvice,hac that theprovides vacancy shall be—and
thefilled residue of saidby board. This was not done, and

theconsequently ofdoings the board were andinvalid, their
becannot received.report

Petition dismissed.

CompanyFlint vs. Clinton & Trustee.

5th,July 1834, corporationthe act of a may assignUnder propertyall its in trust
paymentthe of its debts.for

“assignment corporationabyA deed of commenced in words:these The Clinton
“Antrim, W.,Company by agent,”in I. their and concluded as follows: In

whereof, they, Antrim,tlic Companywitness Clinton by agent,in their have
seal, and agenthereunto set their the said hath hereunto subscribed his name.”

—Held, wasthat the deed sufficient.

agent corporation proper personaThe of is the prescribedto take oaththe by
act, assignedispropertythe when in for paymenttrust the of debts.

No reference need be made in property attachment,such oath to exempted from
corporationa can propertyhold no exemptbecause from attachment.

by assignmentSemble that an oath taken an anindividual to of his property for
debts,payment his except propertythe of need not exempt attachment,from

although prescribed statute,bysuch be the form the exceptionbecause the is for
debtor, maybenefit bythe of the and be waived him.

by modified,prescribed mayThe form of the oath the statute be so as to conform
assignor, maythe character of itto the -wherever be done without changing its

substance.

provides, person making assignmentact that the anThe shall make oath that he
placed assignee,in thehas hands of his all his property, every description.of
agent companya oathThe of made assignment,to an companythat the had

placed assigneein the hands of the all the property every descriptionof belong-
company Held,ing to said that the oath was sufficient.—

signed by agent corporation,a deed isWhere the of a corporateand the seal is


