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Flint v. &Clinton Trustee.Company

assigned his A anproperty. corporation being intangible
and in ofbeing, law, andexisting only notcontemplation

a moral to moralbeing subject cannotagent, obligation, take
an oath, nor other actany through itsperform agents.except
Rut the is in a to besituation with theagent acquainted con-
dition of the toand know of itswhatcorporation, property
consists. He foris in this re-punishable swearing falsely

the; and thus of anspect security oath, thebyprescribed
in as instatute, this,is other cases.provided

invalid,It is said that the oath is nobecause allusion is
made to from andattachmentproperty exempted execution.

theAs from attachment is for the benefit of theexemption
debtor, it would seem, on that he undoubt­mightprinciple,

Weave,it.waive 2 13edly Hanover vs. N. H. L;Rep. Page
vs. 2 N.Pendergast, mayH. 235. He evenassignRep.

if ofthis he for the thechoose, debts,property, payment
as he sell it. is toBut there answer thismay another posi­

This in the oath wastion. intended forprovision only such
as could hold from attachment.persons property exempt

itcannot so hold but is allany sub­Corporations property,
ject to attachment. ifclause, then, introduced,The would
have and to thebeen easeperfectly useless, ofinapplicable
a and we no thatcan see reason for theholdingcorporation,
omission of thethese words renders invalid.proceedings

The of that thetherefore,thejudgment court, is, excep-
tions be and theoverruled,

discharged.Trustee

a. vs.Balch & Smith.

2d, 24, guardianspower overgiving persons appointtoch. theirThe stat. 12 Car.
will, adopted in this state.by has beeninfant children

sons, residuary providedlegatees, andplaintiffs, his thatthe hismadeA testator
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they maintain, health, brother, infant,in sickness and in their whowas anshould
until age, guardians,he should become of in the same manner as fathers or the

child,rendering subjection ;infant bydue as labor and obedience and ifa he
do, legacy. Held,should refuse his thatso to a deduction was to be made from —

plaintiffs infant,the testamentary guardians powersthat theirwere of the and
trust,personal assigned.and in capacityduties that were a bewhich could not

infant, case, legacy,in is andThe such not entitled to the full theboth amount of
compensation labor;to belongshis but re-for the benefit of his labor to the

siduary legatees.

him,An apprenticeshipindenture of binding uponof an hisinfant is not unless
expressedconsent be in the indenture.

indenture,infant,Where the testamentary guardians byan covenanted with theof
defendant that age,the infant should labor for him until he become ofshould
and the pay plaintiffsdefendant covenanted to the sum one hundred andthe of

dollars,fifty and specifiedthe infant inlabored for the defendant the time the
indenture, objection,without and assented to and ratified the indenture on be-
coming age, that,of guardiansit was held although powersthe and duties of the

assignable, fulfilled,were not yet, plaintiffsas the andcovenant of the had been
they will,were entitled by nothingto the infant’s services the and remained for

paythe defendant hut money,to might bythe it him an actionbe recovered of
Held,on also, defendant,the payment money bythat the toof the thecovenant. —

infant,the did dischargenot liability plaintiffs.from hishim to the
providedWhere the will that if the infant should refuse render labor and obe-to
brothers,dience bis legatees,to the residuary a made fromdeduction should be

brothers,his legacy, and the infant requestlabored for the bydefendant of his
age acceptedand when he became of the full legacy Held,amount theof that—

acceptance was a agreementsuch ratification of the between the defendant and
infant,of the estoppedthe brothers and the asserting anyinfant from claim for

compensation for services.

Whether, if acceptedhe had not the full legacy, mightamount of the he have re-
compensation services,his defendant,covered for of the quaere?

Covenant. The case was submitted for the decision of the
court theupon following facts,statement of toagreed by
the parties.

theBalch,John father of the on the 13thplaintiffs, day
of A. D.May, 1822, made his last will and testament, which,
after his decease, was andduly proved allowed. thatBy
instrument, among certain other of hisdispositions estate,
he to hisbequeathed son, Plummer Balch, the sum of six
hundred to bedollars, to him when hepaid should arrive at
the ofage twenty-one years. The will also contained the

clause :following
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“ sons,two Robertand devise untobequeath myI give,
andand to their heirsBaleh,Baleh Jefferson plaintiffs,)(the

common,and inestate,all realforever, myassigns personal
father,and all the mewhatsoever, bequeathed by mylegacies

devised,and afterBaleh,Robert not hereinbefore bequeathed
the are hereinafterexecutor,foregoing legacies by mypaid
named. that said andIt is will and desire the Robertmy

health,andJefferson shall maintain and in sicknesssupport,
their brothers andtheirduring minority, except Eliphalet,
their until ofsisters, arrive at thethey twenty-one years,age

married,are in as oror the same manner fathers guardians,
children,assubjection bysaid children duemy rendering

and obedience the and andlabor to said Robert Jefferson:
ofif children shall or refuse to render obedi-any my neglect

labor the andence and to said Robert asJefferson, aforesaid,
a deduction be made from theirreasonable shall aslegacies,

andjustin the of men shall reasonable.”judgment appear
the of D. theMarch, 1829,On 17th A. andday plaintiffs

an indenture,the defendant made under which theseal, by
“ to have Plummer aagreed Baleh, andminor,plaintiffs

the aforesaid and Jefferson,brother to Robert live with the
Smith for the ofaforesaid Thomas term five from theyears

of or until heMarch, 1829,14th A. D. arrives atday the
the defendantof And totwenty-one years.”age agreed pay

one hundred and dollarsfiftythe when the minorplaintiffs
of and to andshould become maintain inage, him,support

to withhealth, clothes,and him Thesickness provide &c.
also that the infant was “to serve theprovidedindenture

all toin the of thedefendant, things according provisions
ofwill John Baleh.”

was athe Plummer Baleh minor,At date of the indenture
on the I4thover fourteen of and became of ageyears age,

of withMarch, A. D. theday provis-1834. In compliance
the will,ions of and at the and the directions ofrequest by

hethe lived with and the defendantserved fromplaintiffs,
ofof 14thday 1829, daythe 14th to theMarch, March,
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of thea as to thein such manner fulfil1834, agreement
ofin the indenture. After he becamecontainedplaintiffs-

the will annexedof the administrator withhe receivedage,
of sixBalch, the hundred dollars himgivenlegacyof John

defendant has not the thewill. Thethe paid plaintiffsby
dollars,and to hisfifty agree-hundred accordingof onesum

the tobut, without consent of the has paid; plaintiffs,ment
heone hundred and sincedollarsfiftyBalchPlummer

were never thebyof The plaintiffsage. appointedbecame
of Plummer Balch. This actionguardiansof probatecourt

to recover of the defendant sum of onethewas brought
to in thedollars, the covenantaccordingand fiftyhundred

indenture.
thethat should be rendered forjudgmentwas agreedIt

defendant,the to ofor for theaccording opinionplaintiffs,
the court.

for theBrown, plaintiffs.

the defendant.forA. F. Sawyer,

made,wereThe theGilchrist, byJ. willplaintiffs of
ofBalch, Plummertestamentary guardians Balch.John

the shallthat maintainwill theplaintiff'sThe provides minor
of in the samehe become age,until shalL manner as fathers

subjectiondue byhe laborrenderingor and obedi-guardians,
if he; and shouldto the refuse so toence aplaintiffs do,
hisis be made from legacy.todeduction

it is enacted2d, 24,12 ch. that athe stat. Car.By father
and ofcustodyof the tuition his childrenmay dispose by

remain under the ofas they agesowill, long twenty-one
soand that the guardian appointed may maintainyears, an

who shallagainst any person unlawfullyaction detain such
children, &c.

that. states this act hasKent beenChancellor inadopted
this 224.2 Kent's Andcountry. Com. we havealthough
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of a testament­no dutiesstatute the andprescribing powers
a testator is tothat beary byoneguardian, may appointed
4 N.Barber,be H. Rep.inferred from the case of vs.Noyes

H.N. Laws; 19th,406 and from our ofstatute June 1828.
(Ed. ascertained358, behis are toAnd powers1830.)of

2d, andfrom the the theonly of act of 12 Car.language
fatheract,decisions the onlythereon. the words of theBy

can do sothe and his does nottoguardianappoint ; power
2d,to be the of July 1822,taken from him actappear by

ofwhich the tojudge probate guardiansempowers appoint
“to beminors, when and so as there shall occasion.”often

was in ofadmitted,It the case vs. The CountessEyre of
P. that an121,2 Wms. such was one ofofficeShaftsbury,

trust, and wasnot and it held thepersonal assignable ; by
court athat takes ofguardian alltestamentary otherplace

and that the statute him inguardians, puts locopatris. To
the same ofeffect is the vs. 5case Rex Ad. E. 441.Isley, &

was held by Macclesfield,It Lord in the Duke of Beaufort
1vs. P. that704,Wms. the statuteBerty, authorizedonly
tothe father choose a different from him whoperson would

have been in and toguardian continuesocage, the guardian­
ofto the ofage years, insteadtwenty-oneship fourteen, and

than,a hadthat notestamentary guardian more power a
in and was asocage, only trustee.guardian itAlthough

seem that thewould older authorities held that a guardian
in transfermight the ward to asocage stranger Crompton’’s—
Jurisdiction yetCourts Mr. Hargrave suggestsof 118—
whether the was ever transferableguardianship by bargain

as it issale,and admitted to be a personal trust wholly for
of thethe benefit and so notinfant, assignable. Note 13, to

88, b.Litt. And it is insaid,Co. Gilbert’s Eq. Rep. 175,
not to be assignable.

would seem,It therefore, that the defendant could not
norto,succeed the ofplaintiffs with,part theany powers

with which the testator had clothed asthem testamentary
isNor thereguardians. any in the willexpression which

von. xii. 56
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aswould the thethat testator consideredimply guardianship
a is to bethan trust. minor supportedTheother personal

underthoseand maintained as or maintainguardiansparents
to renderminor istheir care and the that the; provision

“ theto to makeand obedience” the seemslabor plaintiffs,
as as can well be done.trust personal

overauthoritycould the defendant have acquired anyNor
ofminor an indenturethe this considered asby indenture,

thetrust,the aIf beapprenticeship. guardianship personal
to abe transferredover the minor cannotsuperintendence

an of an indentureinstrument the namestranger by under
an instru­of considered even as suchButapprenticeship.

thethis our statute of 28thment, indenture is defective. By
re­December, 1805, 175,of N. H. Laws (Ed. 1830,)of

to masters and a fatherlating may apprenticeapprentices,
indenture,his over the ofchildren, byfourteenage years,

the minor’s in the indenture. Ashaving expressedconsent
is not in case,such consent this the instrumentexpressed

as an ofwould not be indenturebinding apprenticeship,
had been theeven if it made father. vs.by Everett,Day

; McDowle,R. 145 Matter 8 Johns. 328;7 Mass. Theof
in no view ofvs. 8 East 25. And the caseCromford,King

have more extensiveanycan the thanrights thoseplaintiffs
the father.bypossessed

that the instrumentBut have beenadmitting might invalid
of its bothexecution,at the time because the and du-rights

of the were notties and because theassignable,plaintiffs
not a it,infant was to under thestill, circumstances ofparty

case,this the action be sustained. Themay wereplaintiffs
will, andunder the were entitledresiduary legatees to the

“ and thelabor obedience” of minor. If he had refused to
and obedience,such labor a reasonablerender deduction
havewill,the been made from hisbymight, legacy. This

itdeduction, if had been would have beenmade, for the
the residuaryof minor didlegatees. The notbenefit refuse

desired, butas the lived with andto do renderedplaintiffs
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service for the in such a that the cove-defendant, manner
of thus assented tonants the were fulfilled. Heplaintiffs

the on of ratified itcontract; and, bybecoming age, accept-
the and no claim theing asserting against plaintiffslegacy,

thefor Byfor his services.any acceptingcompensation
relinquishingwhole he also be considered asmustlegacy,

all claim his thus theservices, leavingon the defendant for
the isto claim under indenture for heassert theirplaintiffs ;

the will to the and anot entitled under legacy, compensa-
his,tion was to becomefor his labor also. The legacy pro-

labor obedience tovided he should render and the plaintiffs.
this another athe to the re-dutyIf should person,perform

would be fromtheyof thequest estopped askingplaintiffs,
deduction from the As the intention of theany legacy.

should have the benefit ofwas that his ser-theytestator
but aif he had of thevices, accepted part legacyperhaps

have maintained anadministrator,from the he actionmight
the value ofthe defendant to recover hisagainst services.

need not settled here.be WhetherquestionBut this he
of objectionavailed himself toanyhave such a dis-might

he didlabor, not,and or notof his choose soposition person
havehim no cause ofdo. the com-Against plaintiffsto

collusion with theit be his defendant,unless apparentplaint,
the of one hundred andof sum fiftyand his dol-acceptance

seems he must have known theto which it thatlars, plain-
entitled.justlytiffs were

whatever have existed in behalf ofmightBut exception
no answerthis defendant has to this suit. Theperson,any

and was notwas not by law, fraudulentprohibitedcontract
ifdefendant has acted as hein fact. The the in-supposed

the will to the wholeentitled under bothfant was legacy,
hisand to a for services. There is no objec-compensation

if he desire that shouldtion, it, he take himselfupon the
was of the will,that such the effect thatlegalrisk heexcept

has the in of theirdelayedthus the exercise rights.plaintiffs
hisviews of affectcannot,his tolegal course, liabilityBut
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hasthe With the of minor, reapedassent the heplaintiffs.
of labor of thethe full benefit his in thecontract, receiving

to callminor. The have with theirparted rightplaintiffs
his and theservices,on the infant for as between themselves

the Whendefendant, and beenagreement has executed.
ainfant became of onthe remained butnothing dutyage,

todefendant the agreement.the to thepay money according
sum hethis has bound a underTo himself covenantpay by

isseal. It to covenants inunnecessary inquire whether the
the indenture were or thewhetherdependent independent ;

of therendition service defendant wereby the minor for the
a condition to the maintenance of or not.suit,thisprecedent

it was so as theProbably ; to have theplaintiffs agreed
minor live with the defendant for five and; as theyears

was not until themoney end of thatpayable time, the ren­
labordition of the was evidently the consideration for the

defendant’s covenant. The refined and subtle distinctions
found in some ofto be the earlier betweencases, dependent

and covenants, haveindependent been, to a re­great extent,
moremoved the liberalby construction recentbyadopted

decisions. The laid downprinciple Lordby Mansfield, in
Preston,vs. cited in the case ofKingston Jones vs. Bark­
691, and nowDoug.2ley, established, is that the depend­

ence or of covenants isindependence to be collected from
sense andthe evident meaning of the and,parties ; that

however betransposed in thethey deed,might their prece-­
must ondency thedepend order of time in which the ex­

tent of the transaction requires their performance. Here,
the plaintiffs’ if were acovenant, it condition precedent, was

and asperformed reason,no either of; a orlegal equitable
character, occurs to us thewhy defendant should not pay
the the ofmoney, the courtopinion is that there be

Judgment the plaintiffs.for


