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& a.& a. vs. JohnsonBanks

debtor,poorathe oath toadministeredjusticesthe who haveThe ofcertificate
statute, the facts thereinprima ofconformity is evidenceto themade in fade

it evidence.But is not conclusivestated.
prisonernot, cases, goaler dischargingin athejustificationis in a toit allWhether

custody, quere?in
time, necessaryadjourn, whenever it becomes injustices may for a reasonableThe

duty.performance of thethe
notice,place in the unless itand stated ishearing must be had at the timeThe

regular adjournment.delayed by a
hour,rule, hearing, particulargiven a at aparty who has notice ofgeneral aAs a jy

hour, S&'post-OW-required proceed his within the unless the matter iswith caseis to
poned.

rule,exceptions ?may querethisthere not be toWhether

16th,a dated executedbond, 1837,Debt upon September
of theJohnson,the arrest of one virtuedefendants, byupon

execution in ofan favor theof plaintiffs.
of tothe Johnson Isaacday August, 1S38,On 20th applied

andand two ofHunt, Jr., justicesJohn M. theHunt, peace
of the to be admitted to take oathquorum, the prescribed

the relieflaw for of and thatdebtorsby poor ; appli-upon
the made an tojusticescation order of notice the plaintiffs,

the theat office of in onFox, Nashua,Abbotappear &t$
of in af-then at five o’clock theday next,sixth September,

to shew cause,ternoon, &c.
certified thatjusticesThe at said Johnsonplace appeared

the oathand took law—that thebyprescribed plaintiffs
“andnotified,were did not attend —and withinthat the

of o’clock,time washearing adjourned until 7necessarily
theM., same day.”P.

The to at thethatplaintiffs proposed prove they appeared
andwith witnesses counsel, at 5 theplace, o’clock, being

time to resist thespecified, of the debtor to takeapplication
andoath,the remained there until ten minutes o’clock,6past

nowhen, justice wentappearing, they theaway but evi-;
was rejecteddence by the and acourt, verdict taken for the

defendants, subject to the of this court.opinion
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B. F. Emerson, for the beItplaintiffs. may conceded
that the certificate of the ismagistrates prima evidencefacie
of the facts therein stated.

But we contend that it cannot be conclusive. The duty
of the under themagistrates, statutes for the ease and relief
of debtors, bepoor may considered judicial. But it is a lim-

jurisdiction, not to theaccording course of the commonited
law, and.is to be exercised to theaccording ofprovisions par-
ticular statutes. It is believed to be well settled that noth-

is to be ining favorpresumed of such a and thattribunal;
unless it is made to in some thatappear it hasway proceeded

to theaccording ofprovisions the itsstatutes, proceedings
are void.merely This doctrine is fully sustained theby
following authorities. 4 Mass. R. 641, Ford;vs.Bridge
11 Mass. 507, vs.Smith Rice 3 Dane's Abr. 65 3 N. H.;;

265, Gondii vs.Rep. Whittier.
Where an inferior tribunal does not toproceed according

the of theprovisions statutes, its be avoideddoings may by
13plea. 264,Mass. Davol vs. and vs. Rice,SmithDavol;

;cited 14above Mass. 222, Chase vs. 4 N. H.Hathaway;

60, H. vs. ; 6Rep. /S'. N. II. 370, French vs.Rep. Hoit;

3 Abr. 67,Dane's cites 2 Mod. 130 Stark.; Ev. Am.(5 Ed.)
229, note, cites Wittes 36, and 2 Mod. l;272 N. H. Rep.

vs.100, Belloics; 4 H.Tappan N. Rep. 464, Judge of
vs.Probate Hinds.
more casesMany bemight cited to show that the proceed-

allof inferior andings tribunals are void ifspecial merely
are and that suchthey irregular, takenirregularity may be

of by andadvantage plea, evidence,shown theby though
or certificatesrecord sufficient on their face.might appear

In this case there nois other mode whichby any irregu-
be takenlarity can advantage of, however or evenirregular,

fraudulent, such haveproceedings might been.
hasIt been theuniformly in this state to suepractice the

where there isbond, to have beensupposed any irregularity
in in cases ofthe this andproceedings kind, parol testimony,
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is has been tobelieved,it admitted whatalways theprove
have been. 3 2 N.265;N. H. H.proceedings Rep. Rep,

421, vs. : H. 305,Flanders 2 N. Rep. RankinThompson
;vs. 4 79, ;Nettleton N. II. Madison vs. Rano 3 N.Rep.

;II. vs.93, 43,Priest Tar letón 5 N. H.Rep. Rep. Keay
vs. Palmer.

saidHutchins,In vs. it is that theOsgood certificate of
the evidence of due ifnotice,ismagistrates notprima facie
conclusive. 6 N. H. This case in379.Rep. part, perhaps,
overrules in vs. ;the doctrine Flanders but if itThompson
is held it is conclusive,that not that case mustonly be

but all thewholly overruled, other cases cited.
But admit that the of thecertificate could notmagistrates

be contradicted we theby say evidence offered in thisparol,
case did not contradict whichany thething by cer-appears

or of theanytificate Every statedpart proceedings. thing
be and still the facts true which wemay true, tooffered

prove.
that it must from theWe contend ofappear, proceedings,

be the that the metby defendants, atmagistrates theproved
andhour place appointed.

cannot be a that if theThere doubt was nothearing com-
nor the oath at the timemenced, administered, and place,

be void. 15whole must Mass. 326,the Wellman vs. Lato-
rence; vs.Chase Hathaway, supra.

it seems as that if notice isclear,And that agiven hear-
will be had at a certain hour of a anding there is noday,

of the hour,that thatmagistrates duringappearance proceed-
at a different hour is as much aning excess of jurisdiction,

as it would to andbe administer the oath on a dif-proceed
ferent from one mentioned,the or where there hadday been
no notice at for it in fact and nogiven all; is, truth, notice

theof proceedings.
ofnoticeIf at a certain hour andtaking depositions place

were and the adverse at thegiven, should timeparty appear
andand remain the then andaway,hour andplace, out, go
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afterwards the be would betaken,shoulddepositions they
admitted ? We think would notnot. And tes-any parol

be iffact,admitted to show the even the certificatetimony
of the who took should bemagistrate the depositions per-

its facecorrect on ?fectly
a made returnable atjustice writ, o’clock, M.,If 10 A.

be entered and taken thereonjudgmentshould default inby
when theafternoon,the defendant had theat timeappeared

and in the andwrit,mentioned remained until 11place
o’clock, and then went noaway, magistrate having appeared,
would not the be void to all intents andjudgment purposes?

aWould not the be if hemagistrate should issuetrespasser
which bean execution should served ? And would not the

be to adefendant show that fact in suitpermitted by parol,
on a so rendered ?judgment

contended, too,is that if the did administerIt magistrates
the oath a time from thatat different it would beappointed,

creditors,an on the in all concerned,actual fraud the parties
for cause void andwhollyand this without effect for any

purpose.
we that the certificate is void on itsBut contend face and;

to that matter isnow, as,it consider if itis important thought
thematerial, it save the of anothermay trial.parties expense

certificate that the was neces-hearing adjournedstatesThe
wasarises, adjourned—But the whom itquestion bysarily.
them,or one of orbyof the someby magistrates, byboth

time ? iselse, and what It uncertainwhollyfrombody
this was Nowhen, why, whom, adjourned.and by hearing

thiscan be made upon point.presumption
to adjourndid had themeet, they authorityIf noboth
ofThe statute the modehearing. prescribes proceeding,

to adjourn.does not authorize them The statuteand regu-
of of thejurisdiction justicesthe in civillating peace causes,

Now noadjourn.to suchthem wouldprovisionauthorizes
if in thisnecessary, they adjourn,can case for thebeenhave

as this.would be as much in that caseimpliedauthority
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a as anyis much act other ofjudicialasAdjourning part
the and if an couldadjournment take; legallyproceedings

in statute,mentioned the both mustin the caseplace, except
Bellows,vs.be it would be illegal. Tappanortogether,

supra.

side, cited, addition,on the in 15sameA. F. Saivyer,
; 35,vs. Ditto Russell vs.85,R. MasonMass. Davenport

Snow;181, vs. N. H.Grand; BangsDe 1 Mass. 9 Rep.
; 40,Pick. R. vs. Ha-vs. Mason 3 Haskell50, Cogswell

319, Little vs.12 Mass.; Hasey.ven

Fox, justicesfor the defendants. TheAbbot,Farley, &
theforth that ad-a washearingmade certificate settinghave
andadministered,was that theoath plain-that thejourned,

that bothis to be inferred from thisnot attend. Itdidtiffs
ishour. The certificateattended, and at thejusticestheof

in 404,the set forth it. 3 Pick.of factsevidenceconclusive
vs. Haven.Haskell

cannotmentioned,is proceedan hour magistratesWhere
we at timemay, contend, anyhour. But theythatbefore

the day.that hour, duringafter

two ofjusticesstatute, authorizingC. J. ThePaRker,

theadminister orthe to oath affirm­quorumand ofthe peace
law for arrested oranyby person imprisonedation prescribed

same,towho entitled take theand beexecution, mayupon
them, to make ait, certificate,administer inif theyrequires

which forth that the at thedebtor,setsformthe prescribed,
oath andby law,as thattook thenamed, prescribedtime

beenhaving duly notified,hiscreditor,the attorney,)(or
It also them make a(or requiresattend. todiddid, not,)

of and their to the officedoings thereon,thereturn petition,
of the common and shall beclerk thatof the pleas, copies

N. H. Laws2 95.&c.given,
that the to returned wasis evident thus becertificateIt

xii.von. 57
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intended to be some of the facts setextent,toevidence,
forth but ofin to someit; diversitythere seems have been

of this evidence. In Flan­the characteropinion respecting
thereit thatders vs. was said421,2 N. H. Rep.Thompson,

forno the that a certificatewas suchpretence supposition
the and therewas conclusive evidence notice to creditor,of

was an of itthat was not evenexpression competentopinion
Hutchins,to to a in 6goevidence But vs.Osgoodjury.

it at least375,N. H. was held that it mustRep. regardedbe
Refer­as evidence of the service of the notice.prima facie

3 Pick.Haven,ence was there made to the case vs.Haskell
which was in that406,R. to have settled, thatsupposed

state similar certificates were to be as conclusiveregarded
of the itfact of notice and it thatevidence was; suggested

it ourthat underwould seem be conclusiveequallyshould
orbut that leftmatter was unsettled. Thestatute; opinion,

Maine,in has followed inHaven,Haskell vs. beendictum,
beingcertificate there held to be conclusive. 3the Fairf

Betts; 240,vs. 1 vs.Black Ballard.418, ShepleyR. Agry
it436,in vs. Pick. it was held thatBrown, 20SlassonBut

conclusive, it,and that the creditor behindnot might gowas
in theirregularity overrulingand show previous proceedings,

of the in vs. This is inHaskell Haven.opinionmuchso
R.with vs. 11 Pick.Longley, 487;Putnamaccordance

withvs. 12 Mass. and Bunker vs. Nut­319;Hasey,Little
H. 554.N.ter, 9 Rep.

vs. 3 Verm. the courtSoutherland, 494,R.RaymondIn
thethe certificate conclusivedivided, majority holdingwere

of notice Mr. Justice; Thompson sayingthe questionupon
ofto butweighttheyielded authority; upon princi-hethat

authorities,the he withfrom the ofagreedaside opinionple,
thatwho dissentedjustice, uponchief point.the

satisfied, consideration, that theare certificateuponWe
be as conclusive evidence of theregardednot pro-should

statute, in that justicesThe the shallprovidingceedings.
and that mustit,and return beit, may given,copiesmake
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have intended to it the ofto character evidence of thegive
facts torequired be stated in it. of credit itdegreeWhat
shall receive is not is not astated. It technically record, nor
is it so andcalled; there are sufficient in thereasons, na-
ture of the to itcase, show should not be sowhy regard-
ed, or the “incontrollable attached to apossess verity”
record.

If the of the indebtor, the toproceedings causing petition
be made and and of theserved, inmagistrates, andhearing

the are alladministering oath, theregular, effect which the
statute follows from thecontemplates Thereproceedings.
is no appeal.

If are not there should bethey regular some andremedy,
the true course to toseems be asthem void.regard 9 N.

63,H. vs. is aGear Smith. It not case forRep. error.
are notThe theto course of theproceedings according com­

mon nor is therelaw, toany thing reverse, unless it be the
which not to acertificate, subjectseems be ofproper reversal.

does to be aNor it matter to beappear onproper brought up
and for iscertiorari, quashed It not in theirregularity. posses­

who madesion of the it. cannotmagistrates They send it up,
and the character to it statute isgiven by the that of a certifi­

not that of acate, and record. The statute does not require
to record of thosethem any unless thekeep proceedings, gen­

justicesstatute of therequiringeral to records ofpeace keep
bemayall their toproceedings, require eachsupposed justice

amake record. There is noto forseparate provision jointany
one,Should make thatthey might,record. beperhaps,

in as theevidence, certificate bemayreceived but it; is
whether it could have anyquestionable higher character.

tobe return it to thewould clerk’s office,It proper with the
and other for no other ispapers,certificate place appointed

custody. adjournmentits The record of anfor ordered by
of the absence ofbecause the isone, other, evidence. Ches­

Welch, N.vs. H. but it(10 is not said thatley Rep. 252;)
is conclusive.it
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judi­as athe thebefore magistratesRegarding proceeding
cial one, 9 N. H.it is in nature ofproceeding, Rep.the(and

wouldlaw,if were to therethere no according64,) petition
be no no be made wouldjurisdiction, and record which could
avail as so if no sufficient notice is given,evidence. And

that, or if isobjectso the and theremay ;creditor anyappear
other him of the in­irregularity the statuterightsdepriving

totended be said that thehim,secure to it may, perhaps,
have not to and administermagistrates jurisdiction proceed

oath.the 13 Bell vs.92, They certainlyPick. R. Austin.
have no to do vs.so. And in Dean Verm.right Lowry, (4

toR. it was held that if commissioners omittedthe481,)
give statute,notice to the their wereaccording proceedings

itcertificate, in whichand void and that the;irregular ap­
was nothat no such notice was togiven, justificationpeared

to ofthe sheriff in the debtor one theIfpermitting depart.
theis a near to themagistrates debtor,relative proceedings

void.are 9 N. H. 63.Rep.
certiorari,the be on andquashedIf proceedings might

bond,action on the the same result mayan then sustained
well be in and to have;as attained one such seemsproceeding

the usual course.been
return an is asthe of officerWhere regarded conclusive,

if the return is false.lies the officeragainstactionan See
But it516,vs. N. H.Tenney, has(11 520.)Hall Rep.

an action will lie theagainst justicesthatdecidednot been
that hadcreditor notice.error in the Thecertifyinganfor

if thehave some remedy,should conditioncertainlycreditor
is in fact broken.bondhisof

the certificatetime,is in at the maythe debtor prisonIf
forjustificationa the gaolerconclusivefurnish inperhaps

toat it is his actdutybecause; upon it,largehim goletting
theinto,of or truthinquiringno means trying,hasheand

But the debtor himself,3 R. 499.facts. Verm.theof
that he eitherhave undertaken shallwhosuretieshisand

not withinoath surrender do comehimself,the ortakeduly
the principle.



TERM, 453DECEMBER 1841.

Banks v. Johnson.

We have no doubt the justices may adjournthat for a rea-
sonable it becomes in thetime, necessarywhenever perform-
ance of an to thethe is incidentduty. It authority given,
as all beotherwise the defeated ifmightproceedings they
could be enough.protracted long

hadThe must be at theundoubtedly timehearing and
it is an theby adjournment. justicesunless Ifplace, delayed

were to the at ameet debtor different from thatplace men-
tioned in the itnotice, oath,the and administer would not

and if at aavail; so should differentthey time.proceed
is to as within theBut what be regarded time,period seems

to requirednot settled. cannot bebe well It that they should
indicated thebyat the moment notice.preciseproceed Any

beentime within the hour has considered asalways within
the is to be inand admitted sufficient thistime, case. It

thatrule,as a the whobemay general hasregarded party
withinnotice is to thegiven required hour,the un-proceed

adverseless the is The cannotmatter bepartypostponed.
of the or thedebtor, justices.bound to theawait pleasure

toin others are be inrequiredcases where at-Punctuality
standsvirtues,the cardinalif not one of intendance, high

receive nocandelaythe list, unnecessaryand countenance
at time,this thatdetermine,We shall notwhatever. there

where the notified maynot be reason-may partyexceptions,
than the hour,be to attendably required longer although
within the but;not time ifthe are commencedproceedings

to thethere must formcases, they exceptions rule,are such
a new trialown merits. thisand stand their Uponupon

be into.inquiredmatter can
Verdict set aside.


