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deceased, testified thata witnesspersonprove at law of awho were the heirsTo
niece,brother, hisissue, nephewhis and hisleaving hisperson died withoutthe

proveincompetent; that to thatIMd, andwasthat the evidenceatheirs law —
law, allegedrelationship the brotherofthe heirs at theindividuals werethese

parentsthe of theby proof of his descent frommust be showndeceasedtheto
relationship parents thedeceased, marriage: the ofand that the ofand their

shown,deceased, and mar-nephew must also he theiralleged and niece to the
marriage.alleged the issue of thatriage, and that the heirs were

admissible,lands,person as is notthat a died intestate to his wildParol evidence
for; produced, thathut it should beabsence of the will be accountedunless the

diddetermine, language, whether hemay an of itsfrom examinationthe court
intestate.die thus

meaning language issomething by which its orisof an instrumentAn alteration
particular. Ifan immaterial what is writtenin a material orchanged, either

instrument,paper containing tendencyan nohave toupon erased from theor
result, any person, it anwill not be alteration.nor to misleadproduce this

lots,purchasepersonsplan that certain desired to one of theupon aMemoranda
sold,whom, varyingbut the and distancesit was not coursesand whenand to

other,lots, thethe nor relative situations of lots to each arelines of theof the
plan.thean alteration ofnot

any person, theymade with intent to deceivememoranda were whetherIf such
evidence,plan incompetent quaere?the aswould render

to recover acres of situated inentry, forty land,ofWrit

in this county.Deering,
was aof the demandant deed fromtitle IsaacbyThe
theand it was that demandantSmith, had allagreed the

had of athat virtue deed frombytitle Smith Hunking Pen-
Benjamin him,and to onhallow, Penhallow, dated the 2d

Thatof A. D. 1825.July, conveyance to beday purported
and thequitclaima deed of release from tograntors Smith,

ofundivided,of one ofthirty-nine forty-eighth parts, the
into which the numberedright fifteen,lots tobelonging

Wibird, one of the Masonian inRichard theproprietors, town-
of was divided. TheDeering, demandantship contended

owned thethese grantors property described inthat their
a title derived from Richard Wibird.deed, by For the pur-

Richard Wibird’sof atitle, he offeredproving ofpose copy
of thethe Masonianproceedings toproprietors, assigning
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Richard Wibird the fifteen,numbered on theright Contoo-
cook river, which was to include the demandedalleged prem-
ises. The was divided into demandedright lots, and the

constituted a lotpremises either of lot No. or of37part
No. 38. To theshow courses and of the lines ofdistances
the thelots, demandant offered an andoriginal survey,plan
made by James Betton on the ofday March, 1775,31st

to show the division of the into lots. Topurporting right
the admission of this in objected,the tenantevidence,plan
on the that it was thatface,on its soonground apparent,
after it was made, and at down tosince,various times the

it hadday, suffered various andpresent mutilations, had re-
ceived various and that hadadditions, made,alterations been

additions,which in had a direct on thisparticular, bearing
and were the of thecase, made who hadby custodypersons
and whose the tenant.interests were adverse to those ofplan,

It was admitted that was thethe paper produced original
plan.

an of the there it theUpon inspection plan, appeared upon
and ofwords : that it whichfollowing figures partUpon

was intended to lot were written38,No. theserepresent
“words, Mr. David-desires the offer of this soldlot; to

Isaac of this lot,Smith H. Penhallow andCapt. parts byff

D. Penhallow.” the intended to lotrepresentUpon part
“No. 37, were the words : Mr. Alcock desires thefollowing

offer, Jan. 9, 1814 sold to Mr.; Alcock, 8, 1814.”April
the and abyto lot No. ofUpon margin, referring 38, mark

“reference, thewere words : H. Penhallow andfollowing
sold toB. Penhallow Isaac Smith of thisCapt. lotpartsff

andNo. B. Penhallow to sell said38; Smith, foragreed Mr.
heirs,Cabot’s dated 7thparts, per agreement, February,■

owned is unsold.”part, by Penhallow,Sarah The1829—A
overruledcourt the and andadmitted the inobjection, ;plan

the of the trialcourse the to werethereon,referreddeeds,
and proved.produced

was the andby Benja-It alleged demandant that Hunking
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premises,to the demandedmin Penhallow their titlederived
Wibird, throughfrom Richardwhich lands,consisted of wild

for thenecessarywasand devises. Itsundry conveyances
thattotitle,his proveto outdemandant, in order make
thatandlands,wildas to hisdied intestateRichard Wibird
Wi-AnthonyaWibird,he left a Thomasbrother, nephew,

heirshis solewho werePenhallow,and abird, niece, Sarah
Benja-oftheat law. he offeredthis,To show deposition
with-diedWibirdthat RichardPenhallow,min who testified

intestate1765,A. D.out in the month ofissue, September,
above namedand the threelands,as to his wild that persons

to theobjectedhis heirs law. tenant compe-were at The
objectionthese but thefacts,of the evidence totency prove

and the evidence admitted.overruled,was
on both in re-sidesother was introducedtestimonyMuch

itto the the which is unnecessarylation titles of parties,
to state.here

a forverdict for the demandantThe returnedjury partsff

which to setof the demanded the tenant movedpremises,
of theof the admission evidence aforesaid.aside on account

whom was for theAtherton, tenant.H. (withC. Farley,)
the on ofof account theto theobject plan,competencyWe

theit. The who has hadparty custodymemoranda upon
it,has made entries which it agiveof the uponpaper,

otherwise and of itself it is not entitled.to whichweight
thisrule should as to thanother or different prevail plan,No

toin the of other whichdocuments,case unauthorizedexists
made.have beenadditions

hisPenhallow,to the of testimony showsAs deposition
made a and thenwill,Wibird he saysRichard thatthat

died intestate as to his wild lands. This istestator notthe
of willThe should besubject parol proof.a pro-proper

see whether he didmaythat the court die intestate asduced,
arealof his This is matter which theproperty.this partto

take from mouths of forwitnesses,the there iscannotcourt
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much that of a whobetter evidence than witness atswears,
to a of law.best, conclusion

is alsoThe of toincompetentPenhallowtestimony prove
that the he were Richard Wibird’smentions heirs atpersons

islaw. It not stated that he left so brothers andmany sis-
ters, or it for courtand nieces the; leaving tonephews de-
termine who law blit the;were his heirs at witness has

a list of the heirs atgiven who, he were law.says,persons,

for the demandant. is not denied theBaker, by tenant,It
that the offered was the madesurvey survey originally by

that it wasJames Betton. The case also finds offered to
of linesthe and distances thecourses theprove separating

for noof the No. 15. It was offered otherlots right purpose.
no alteration hasfrom that been madeinspection,It appears,

the and incourses nor thedistances,in the lines indicating
has there been anyof them. Nor altera-words explanatory
the ofwhere interest theseaddition,ortion, mutilation, par-

to the tenant. Butis cer-concerned, injurious thoughties
been added to itit,words and have does notfigurestain

certainit inadmissible forrender Eventhereby purposes.
ifnote, it beof a deed or in a mat-the alteration promissory

their Hunt vs.validity.does not affectimmaterial,ter Adams,
anless should ancient likesurvey,Much this,Mass. 522.6

an addition. thisBesides,affected suchby verybe survey
in court,used this and the titles tobeen repeatedlyhas many

theitsDeering authenticity,in depend upon originalestates
to it.uniformly referringdeeds

the ofto of Penhallow whichthat ispart testimonyAs
viewit strikes us that the most unfavorableto, thatobjected

is it isit,be of that We admit thatcan taken surplusage.
itto and that is theonly testify facts,a witness can province

allthe court to make the of law. Butof inferences the
indoes this the inferenceinstance is to make ofwitness
from the does nothimself, facts stated. Thislaw, preclude

thefrom the inferencefacts,the court madetaking rejecting
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inference themselves.the andby thewitness, making proper
of re-stood in certain degreesHe states that certain persons

fact,aa statement ofto This isRichard Wibird.lationship
the inferenceand from makingcourt are notthe precluded

themerelythe heirs at becauselaw,that these werepersons
law.said the heirs atwitness has that werethey

notThe is also taken that the witness couldobjection
his wildRichard died intestate as totestify that Wibird

healso,lands. for isThis, merelyis surplusage, presumed
allas todied iscontraryto have until theintestate, proved,

certainly,weakened,his This is notproperty. presumption
Itthe witness he die intestate.because has stated that did

does not that anymadeappear any will, devisinghe property.

fornecessarywasGilchrist, J. The case finds that it
at law of Richardthe demandant to who were the heirsprove

ofthis is testimonyWibird. The evidence on thepoint
issue,who that Richard died withoutPenhallow, says Wibird
niece,hisbrother,three his his andleaving persons, nephew,

isobjectshis at law. tenant that this evidenceheirs The
into fact question.theproveincompetent

a de-certain bear towhich individualsrelationshipThe
is a ques-such as brother, niece, &c.,ceased person, nephew,

tion of to be a thebefore In case beforefact, proved jury.
andrelations,the at lawus, heirs were collateralalleged

their to Richard Wibird should have beenrelationship proved
ain that were fromby some descendedshowing, way, they

theancestor. for wasThomas, instance,common That
of of theRichard,brother should have been shown by proof

of their and that andmother,father and Richardmarriage
were the issue of thatThomas Thelegitimate marriage.

same is show the ofevidence, also, necessary to relationship
of Wibird and Penhallow toAnthonythe Sarahparents

toAnd show that these were hisRichard Wibird. persons
w and niece, the of their and theirmarriagenephe parents,

to the also have shown.deceased, should beenrelationship
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the absence ofIn direct of the ofevidence thesemarriage
several of their asparties, cohabitation husbandproof and
wife, the education of their aschildren their legitimate issue,

to their in and theiraccording life,station acknowledging
them to be insuch the face of the mustworld, be given.
This evidence would be to thecompetent prove relationship
of the Richard ofWibird,to and evidence thisparties gen-
eral character must be submitted to forthe thatjury purpose.

toBut theestablish fact that these were his heirs atpersons
farther alaw, evidence is ofrequisite, negative character,

that noshowing other descendants from the common ances-
tor existed time,at the to share the inheritance with them.
The of in which the variousdegrees consanguinity persons

tostood the deceased it abeen is thenhaving matterproved,
for the court to whodetermine them hisamong were heirs
at law. is an inference to be made fromThis facts proved.

PenhallowBut swears not the inferenceonly fact,to of but
to the of andinference law likewise no witness can; testify
to asany conclusions, to matters of skill as an ex-except

He not states thatonly Thomas was thepert. brother of
awhich is conclusion beRichard, to made theby jury from

that wasevidence to such thetending prove case; but he
werethat the mentioned thepersonsstates heirs at law,

is a for the court towhich matter determine. His testimony,
admitted,if the jury fromtherefore, precludes examining
of andfact, the court fromquestionthe thedetermining

of we think itlaw; and wasquestion admitted.improperly
of Penhallow is also inadmissible totestimonyThe prove

todied intestate as his wildthat Richard Wibird lands. If
as his wild thelands,he intestate to inferencedied would

he of histo be that otherseem disposed property by will.
he thus is to beintestate,whether did dieBut determined

an of thewill,examination the construction andfrom effect
are matters of law for the court. Whether hisof which wild

ofin of the rest hisanylands devise realare comprehended
to theestate, is not a matter be settled ofupon testimony



472 HILLSBOROUGH.

V. Otis.Morrill

of the usedwitnesses, bybut an examination languageupon
to thatwitness is not statecompetentBut thetestator.the

The of lettersgrantdied testate or intestate.the deceased
of theis better evidence thanintestacy,administrationof

are notBut we aware that thereof the witness.testimony
that alaw,of either died testatepersonanyis presumption

he left athat will,To an examinationintestate. proveor
of of the thatmade the records court ofbe probate,should

of for no evi-statute the wills.deposit Ifby placebeing
thethere, be,be found then willcan presumption primadence

he died intestate. no whateverthat But upon groundfacie,
be to instate,witness thisa permitted comprehensivecan

substance,in his of the mean-is, legalwhatmanner, opinion
no has madewill,of the where search beenand intenting

instrument, its of and no;in ordinary place depositfor the
the inferenceis that be madeoffered, mayexceptevidence

ofwitness, existence,of the its andtestimonythefrom
of its orall destruction We think,at phraseology.none

that on this the ofalso, the wit-therefore, point, testimony
admitted.was improperlyness

the wasobjection,other that inadmissible onplanThe
it,of the words written must be overruled.uponaccount

of isan instrument which itssomething byalterationAn
is either in achanged,or material or anlanguagemeaning

iswhat writtenIf or erasedparticular. upon,immaterial
instrument,the have nothe containingpaper tendencyfrom

this result, anyor to mislead cannotperson, it beto produce
an it is veryto be alteration. Now that theevidentsaid

the were intended to enableonly theupon planmemoranda
whothem to remember desired tomaking purchaseperson

to when lot No.and whom and 38 was sold.lots, Theythe
of thethe authenticityaffect for that isplan,not admitteddo

do notTheythe ingenuine vary anybe theplan. wayto
distances the linesand of the or thelots,separatingcourses

tothe lots each other.situations of beIt saidmayrelative
of theface notthe because it wasthey disfigure plan,that
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intended to be a of record of conveyances, or offers toplace
but it does not follow that alter it.purchase, they It was

not intended to be disfigured time, by stains, by accidentalby
blots, or for other than a delineation of the landany purpose ;
but all these tend as much to its as do thechange meaning
memoranda. All that can be said is,of them that they
should be theentirely and are todisregarded by bejury,
treated as if did and the should be in-they exist; jurynot
structed to that effect, if desired. Even if it havemight

said,been on the of the that the memo-production plan,
randa have some in the tomight be-weight inducing jury
lieve that the mentioned in them wereconveyances actually

thatmade, wasobjection obviated in the course the trial,of
for the deeds were and Nor is thereproduced proved. any
evidence that were made with intentthey to misleadany or
injure and whetherany ; such evidenceperson would have
rendered the it isplan inadmissible, here to de-unnecessary
termine. Such our we are notbeing views, called toupon

the numerousinvestigate decisions to be found in the books
the of alterationsupon question in ;instruments and, even

if these memoranda could, without an abuse of belanguage,
considered as anto wouldamounting alteration, it be an
immaterial one because in; by it, the oflanguage Parsons,

“inJ.,C. vs. Croaker,Smith 5 Mass. 540, neither the rights
or interests, duties or ofobligations, either of the areparties
in manner affected orany changed.”

For the admission of the other evidence case,in the the
court are of that the verdictopinion aside,must be set and

there athat should be
A'ew trial.
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