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Leavitt v. Wallace.

the to his action him.party against Com. Dig., Attorney,
B. 17; 86, ;Salk. Anon. Pick. R. vs.137,7 Smith Bow­
ditch.

But if the be the willattorney court set asideirresponsible,
the 88,1judgment. So,Salk. Anon. if there be orfraud,
collusion. Or the court the todefendant comemay permit
in and make a defence. 6 Johns. R. vs.296, Denton Noyes.

theIf did not authorize a de-anrespondent appearance,
fault and her shouldjudgment entered,have beenagainst
which would hadhave the same the title.operation upon

theBut act of July 1, 1831, further remediesproviding
for landlords and tenants, is confined to those cases where
there has been a and is not to be totenancy, casesapplied
where the holds and the relationrespondent adversely, of
landlord and tenant has never existed. The title of the act
indicates this. And the in several in thelanguage places,
act that this isitself, shows the true construction of it.

As it that no had ever onappears tenancy existed,here
ofthe thepart under the title set the com-respondent, byup
thisplainant, cannot beproceeding notwithstand-sustained,

the disclaimer.ing
theJudgment respondent.for

Perley vs. Brown.

If the an court,admission of amendment is pro-within the discretion of the the
priety reexamined, admitted,of its allowance cannot he after the amendment is
upon objectionan taken at the trial of the action.

1834,4,July law,”the statute ofSince “in plaintiff,amendment of the the in an
contractu,ex may permitted amend,action by strikingbe to out and discharg-

ing one of improperly joined, uponseveral defendants paymentwho was the of
held,his costs. And mightthat such be made where the name ofamendment

plaintiffthe himself had been inserted as ofone the defendants.
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count, declaration,original may begeneral which is with the admittedA consistent
amendment, plaintiff inway if are that will offerby court satisfied theof the

it, only recovery of thematter for the which action wasunder someevidence
plaintiffmay by requiring fileoriginally instituted. And this be secured the to

thespecification, at time.a
another,by partner upon partner-one for a of thesettlementgeneralA demand

refusal, law,accounts, a will not sustain an action under theship and at statute
1834,5, relating copartners. In order to maintain an action in favorJuly toof

another, statute,partner against under that the defendant must haveof one
belonging partnership,to the and toproperty have refused accountsomereceived

proceedsparticular property, or the of it.for that

hadannexed, moneyan account and forAssompsit, upon
was ofThe action in favor Johncommencedand received.

and William asJohn L. Perley Brown,Perley, againstL.
copartners.

on the had leave toterm, motion,first plaintifftheAt
out the name of John defend-striking Perley,L.byamend

towas also at the term file thegranted sameant. Leave
had and and anreceived, auditor wasmoneyfor ap-count

pointed.
a due thefound balanceauditor on theplaintiff,The

toannexed, amountingaccount $34-25.
suit,of this a hadthe commencement partnershipBefore

andsaid the had demanded ofbetween parties, plaintiffexisted
a ofsettlement the business. Thedefendant partnershipthe

a certain amount as due from the defendant,claimedplaintiff
said hisfrom and based claimbusiness,arising partnership

of 5,the statute 1834.Julyupon
in this suit,can be sustained thethat claim auditorIf

a further of the forsum, $104-83, due plaintiff,found articles
which were not delivered whenof a de-propertypersonal

of settlement was made.mand

forHazelton, the defendant. asThe action, originally
not have been sustained. 8could H.N.brought, 233,Rep.

vs. wholeHarris Harris. The mustBurley proceedings&
null and void. Abe void writ cannot be amended.therefore

Burk vs.309, Barnard.4 Johns.
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is on toinadmissible, contracts,It in actions allow the
name of a to be struck out. 4 N. H. 212, Puk-Rep.party

; 5ett a. vs. 3 Gen. Pr. 173 Greenl.;King Chitty’s 379,if
vs. Farrar a.Redington Sf

The vs.case, ux.,Swan 7 Mass. 291,Colcord Rep.
be the side,relied on other thismay by but it ispoint,upon

to the laid down in 4 H.doctrine N. andcontrary 212,Rep.
5 Greenl. 379.

The amendment because itinadmissible, also,is changes
cause of action. amendment allowedthe The was not only

defendant,to out the name of a but tostrike in aput money
aThe now makes claim,count. under theplaintiff statute

5, 1834,of to onJuly account ofrelating copartners, part-
transactions. had not,Henership originally, any incount
under which a couldhis writ such claim be made.

case of this kind was notA thecontemplated by statute,
thenor does statement contain factany which itbrings

within the statute. There is no evidence of any refusal.
that a demand wasIt made. doesonly It notappears appear

but that have allthey adjusted their demands.partnership

for theClarke,W. plaintiff.C. The amendment was
at the andterm,first theby common lawgranted all mistakes

are amendable at the same term. Bac. Abr., Amendment, A.;
1 Pr. 651 3;Tidd’s Black. Com. 406.

ofOne several defendants bemay stricken out. 1 Chitty’s
14, note;PI. Ditto 3;283 Pr.Gen.Chitty’s 173 ; 7 Mass.

vs. ;Swan 1 U.291, S. Digest 145,Colcord 29,Nos. 31;
1370, citesHowe’s Pr. Peters’ R. 46,C.Sup. SO, Minor

Error, vs. The Mechanic’sa. in Bank.if
this,are authorities which haveagainstThere been cited

the defendant’s tocounsel, whichby be addedmay 10 Pick.
vs.123, Pratt Bacon.

the statute of 4,But by July 1834, for the amendment of
when alaw, defendant is joinedthe he may beimproperly

costs,with and thedischarged action againstproceed the
others. 2 N. H. Laxos 160.
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was admit-the properlyThe whether new countquestion
amend. Hoioe's Pr.toted was to be tried motionon the

378.
relyunder the wemoney count,to the found uponAs sum

to1834,of relativeJuly 5, copartners.the statute

amendment,anobjectionAn toParker, previouslyC. J.
be at the trial of thecourt,allowed the cannot takenby
an auditor’s theor on a Ifcause, uponhearing report.

court,one within the of the thebe discretionamendment
reexamined,its cannot be after theof allowancepropriety

is then reservedis unless someadmitted, questionamendment
subsequentfor consideration.

there if the amendment allow-any relief,can beWhether
of and if what isaction; so,be for a different cause theed

at thisare we need not time.settleremedy, questionsproper
allowed in this onecase, dischargingBut the amendment

defendants, statute ofrightlyof the was admitted. The
in all where two or4, 1834, enacts that actions moreJuly
itand shall be to onjoined, trial,are madedefendants appear

or ofconfession, otherwise, that the defendants areanyby
injoinedand not to have been theliable, ought action,not

not be thefor that cause abate or butquashed,the suit shall
bejoineddefendants shall dis-or sodefendant improperly

and the action thereaftercosts, proceedwith maycharged
H.other or &c. 2 N.defendant, defendants,theagainst

of the defendantsunder this someAs, statute,Laws 160.
trial oftheonan ex bemay dischargedin action contractu

or the admissionit in evidence, bywhenaction,the appears
maintained againstbeof the that the action cannotplaintiff,

toto be makethe permittedthem a; oughtfortiori, plaintiff
heto and doestrial, bybefore thisadmission proceedingthat

aswrit so to one or more ofdischargeto amend hismoving
the amendmentbyThe dischargedthe defendants. party

in entitled to his costs.ordinaryof becourse, cases,must,
ait have beenhere,not have them because wouldcouldHe
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we aretaxation of costs himself. But ofagainst opinion
that the fact it the name of thethat was which wasplaintiff
inserted does thedefendants,as one of the not deprive party
of his joinderto make the amendment. The wasright
doubtless the of aresult mistake the necessaryrespecting

to the defence.parties
The count for had and received wasmoney consistent

with the original declaration, and was ifproperly admitted,
the court were thatsatisfied the would offer in evi-plaintiff
dence under it some matter for theonly ofrecovery which

amendment,the action was instituted. But anoriginally by
the of a count,insertion general may the case to theopen

ofadmission in evidence,matters not intended tooriginally
he suit,in the unlesscomprehended is madeprovision upon
the at the timesubject the amendment is admitted. This

be done themay to aby filerequiring atparty specification
the time.

The is.remaining question whether that of thepart plain-
claim, whichtiff’s arises out of the partnership transactions,

was under the count foradmissible, had andmoney received.
of 5, 1834,The statute July enacts, that whenever any

shall orhave receive into his custodycopartner any goods,
chattels, wares, merchandise, inaction,choses book accounts,
or orany thepersonal property, thereof, inproceeds which

otherany have acopartner may joint andinterest, shall
torefuse account for or same,the onliquidate demand ; the

theinjured by mayrefusal have actionan ofperson assump-
sit, to recover the share due to him and that the; action may

had and received,be for money or otherwise. 2 H.N.
150.Laws

ofare that inWe order aopinion, to casebring within this
statute, there must abe refusal to foraccount some specific

to thebelongingproperty A demand topartnership. settle
refusal,the andbusiness, apartnership may furnish good

afor billsustaining in : thisground butequity statute seems
to have contemplated something more thanspecific that, as

vol. xii. 63
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at law. defendant mustthe of an action Thefoundation
to thereceived some belonging partnership,have property

or theto for thataccount property,and have refused specific
tohere no demand or refusalof it. As there wasproceeds

aonly refu-generalfor butany particular property,account
concerns, the can onlythe plaintiffsal to settle partnership,

found thebyfor tire sum of auditor§34-25,judgmenthave
account,from defendant on hisdue hint the personalto be

theon that sum from the time when wasreportwith iuterest
returned.

Judgment the plaintiff.for

Epping.vs.Gilford

I.,act, Georgerepealing statute of 5the relative to thethe settlement ofWhere
proviso,a that all matters done mightor transacted underpaupers, contained it

Held,pursuant the acompleted, to former that mere commencementbe law' —
act,town, anin a under the former was notresidence act done withinof a the

:proviso warning town,that anmeaning and of individualof the fromthe who
residence, agreeably provisionsmust besuch made to thehad commenced of

act.newthe

byfor relief furnished the toAssumpsit, plaintiff Thomas
hisWeeks, wife,andWeeks, Martha havealleged topaupers,

settlement intheir Epping.
the of this trial,was for that all theIt agreed, purposes

to the action werefacts sustain thenecessary proved, except
inof thesettlement paupers Epping,

Weeks,that Thomas whoseIt settlementappeared upon
his wife resided more than aof independed, yearthat Ep-

1791,to without warnedbeing out, and had hispriorping,
that town,in unless hesettlement subsequently a set-gained

in the town of Chichester.tlement
9th of heFebruary, 1792, removed to theThe town of


