
502 BELKNAP.
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it iswithin the of the act, equallyformerprovisionscoming
from thoseand results the ofclear, necessarily principle

thebe underthat the out in this case shouldcases, warning
vs. Barring-of the new statute. In Nottinghamprovisions

andin thebeyond case,the note the factsmarginal goeston
be limited to the decided.should point

thecase,these views of the as to thislaw,With applicable
therewas warned out from andduly Chichester,pauper

must be
theJudgment plaintiff.for

Young Walker.vs.

merely possessioninpropertythatWhere a sheriff knows the of a hasdebtor
attached, prevent makingknowledgesuch will not him afrom validbeen attach-

ment.
attachment,subsistingBut that thereif know is a and anhe unrescinded contract

sheriff,byproperty,of of the another and that the propertybailment is used
convenience,by merely temporaryfordebtor his hethe cannot attach it.

use, debtor,by property attached,a of is" anThe mere not entire dissolution of
attachment, person it,that any rightsso no can retain althoughthe under

opinion in Fuks,seems to intimated thean be case of Dunkleevs.such 5 II.N.
Hep. 527.

bailee,jf propertyand to a upona attach deliver his agreementsheriff written to
demand, debtor property temporaryit on and the use the hisre-deliver for con-

afterwards,venience, the sheriff the still existing,and of bailmentcontract un-
writ,rescinded, uponproperty subsequentsellattach and the another a demand

bailee, it,uponproperty the and an omissionof the to deliver will not be evi-
of a conversion.dence

Trover, a It was agreedfor horse. theby thatparties
who awas on thedeputy sheriff,the 21stplaintiff, day

1839, attached the horse inof aAugust, controversy, upon
offavorwrit in Burleigh againstThomas Charles H. Butters»
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Butters, at time the horse wasof whichas the keptproperty
Gove, at of Butters. The atdefendant,theAsaby expense

then the aButters, plaintiffthe of forgave receiptrequest
toform,thethe in deliver him onhorse, ordinary promising

of attachment,the time the until thedemand. Prom 18th
before,of October Butters used the asday following, horse

that liad himand in the course of time ridden at several
musters, Butters the rank of divisionhavingregimental

aforesaid,the 18th of OctoberdayOn theinspector. plain-
stillhorse,attached the which was in thetiff ofkeeping

aof writ in favor of Johnvirtue L.Gove, by Perley against
him the writ,and sold toButters, theupon according pro-

statute,of the under the directions of Perley, andvisions
thethe of sale to thesatisfy executionproceedsapplied

onissued the afterwards recoveredwhich judgment by Per-
Butters.ley against

inalso recovered his suitjudgmentBurleigh But-against
theand delivered execution whichters, issued thereon to

who, thirtywithin from thedaysthe renditionplaintiff, of
the saleand afterjudgment, aforesaid,the made a demand

defendant for thethe horse.on
it was thatthese facts agreed judgment shouldUpon be

the or defendant,for for theplaintiff,rendered toaccording
thethe of court.opinion

Clarke, for theTP. C. This case isplaintiff. settled by
Pales,ofthat Dunklee vs. 5 N. H. in527,Rep. which it

ifdecided that the bailee of attachedgoodsis permit them
ofinto theto the thego possession debtor, attachment will

tobe, with other creditors,respect facto,ipso dissolved.
ofthe cases vs. 4White,And Pick.Bagley 395, and Car-

vs. Smith, 8 Pick. cited inrington 419, the ofopinion the
show thatcourt, the must beproperty away fromkept the

of the or thedebtor, attachment will bepossession lost.
The doubt that canonly be inraised this case, is, whether

the same officer can take the of.out theproperty possession
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of the debtor, and sell writ,one and then maintainit, upon
trover the the that the attach-against bailee, on ground
ment was the to anotherdissolved, and property applied pay
debt. But make no to the defendant.this can difference
If the was itdissolved, here,attachment be as it certainly
will be immaterial to him another offi-whether the same or
cer sell the to attachHere, theproperty. Perley having right

thehorse,the was the in theofficer bound to commandobey
writ. 1 PL 344 134.C Howe's Practicekitty's ;

for the defendant. writsbyford, The Buttersagainst
were both returnable at and were in theterm,the same both

ofhands the officer at and the horse wastime,the same
under the control of the officer. It was the inten-evidently

oftion the to defraud defendant,the himparties by making
liable for the ofvalue the after it had beenhorse, byapplied
the officer in satisfaction of does notdebt. ItPerley’s

thethat horse was used Butters with the assent ofappear by
defendent,the after the first nor that it was not soattachment;

the ofused with assent the that itnor was notsheriff; always
at the of Butters. have aWe tokept expense right pre-

sume that the knew and assentedofficer to thatevery thing
was done Butters and it does notby ; become him to assent

use of the horseto the andby Butters, then that suchsay
use dissolved the attachment.

Bartlett, on the same side. Where there are conflicting
attachments, the second is valid that theon theonly ground
first has been released. the attachments are madeWhere

different then a to theby officers, questioncan arise asonly
of the first.validity

here inknew,But the officer of that the firstfact,point
not beenattachment had released. He had no toright pre-

released,that it wassume because the horse wasmerely
Butters, thatused because wouldby bepresumption against

his better aYou cannot take the inknowledge. ground,
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case like this, had athat the officer to that theright presume
attachment was when he knew itreleased, that was not
released. The here toofficer theattempts charge defendant
for the of a which thisduty officernon-performance very
has itrendered him tofor This isperform. notimpossible
only inequitable, but it conflicts with the familiar principle

law,of athat shall not another aparty with breachcharge of
a contract, when that breach has been caused by his own
act.

Gilchrist, J. that the useIt is contended of the horse
by Butters, from the time of the first theto time of the
second a ofattachment, was dissolution the firstipso fado
attachment. of vs. Pales,The case 5Dunklee N. H.

to527, is often referred as an in favor ofauthority theRep.
that wherever attached are togoods returnposition, permitted

the of the the isdebtor,to attachmentpossession ipso fado
so that creditordissolved, other attach andany may hold

ofthem. such is theIndeed, language Richardson, C. inJ.,
the of the court.judgmentpronouncing
wellbe to what was themay enquire,It precise question

whatPales,in vs. and it wasDunklee topoint necessary
case,that the of wasdecide. In property Taylor attached

who inand bailed to the locked it a chamberplaintiff', up in
house, the of which heTaylor’s retained.key He after-

wards the to who used thekey Taylor, asgave be-property
thenthe attachment. It was attachedfore anotherupon

defendant,writ the whoTaylor, by Fales,against removed
an ofit, and Dunklee action troverbroughtthereupon against

creditor hadattachinghim. The second notice that a pre-
had been made.vious attachment

was whenquestion, therefore, whether,The goods attach-
debtor,are found in the of the anothered possession creditor,

that ofknows an attachment them has been made,who may,
attach and hold Theofficer,another the property. judg-by

court, thatof the that he andwas,ment conclusionmight,
xii. 64vol.
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“:court is thethe thebysettled case. The usedlanguage
other creditordissolved, anyis soattachment thatipso facto

far-was tounnecessary goattach and hold them.” Itmay
were dissolvedor to whether the attachmentdeterminether,

Now, is the wordsall what meant by ipsoas to persons.
that thebyonly,in this connection? If meantheyfacto,

fact itself of to return into thethem possessionpermitting
anotherthe so far thatdebtor,of the attachment is dissolved

wordstheattach it is well formay them,creditor enough,
nohave, themselves,mean no more than that. ofThey

bemaythat expressedwhichsignificance beyondpeculiar
courtinto if thetheir literal translation Butby English.

the in all cases where the debtorintended to idea thatconvey
of thebe the bailee toby regainshould possessionpermitted

sototo,the attachment would be dissolved ingoods, prior
theit,no could retain under we thinkanythat rightsperson

however, inSuch,broad. is the takentoo groundposition
but it is re-the inconsistent with theargument, principles

settledthis court in various decisions. We havebycognized
or thethebailment,the either sheriffthat, notwithstanding

former,an action formaintain the the;bailee may property
and of theof his property right possession ;specialbecause

because of his and actuallatter, special property possession,
1 N. sheriffvs. H. TheSymonds, Rep. may,Poole 289.

hisre-take the into actualgoods custody,hisat pleasure,
N, ;vs. 2 H. 70 and this heColley, Rep. powerOdiorne

haseven when his bailee thepermitted propertypossesses,
thethe of defendant. vs.Sinclair Tar­into possessionto go

ell,vs. Farw­ 10 N.;H. 135 ­ H.N. Whitney2box, Rep.
is notattachment, then, entirely dissolved,The9.Rep.

the into the ofbecause hands theproperty goesmerely
if it the notfor, were, sheriff could reclaim asit,debtor;

is the mere factdo now. Nor that the debtor hasmayhe
to au­enough, accordingthe very respectableused property,

vacate the attachment. In Baldwinthorities, to vs. Jack­
where131, attached wasMass. intoproperty put12son,
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the thehouse,of a in andboarder the debtor’spossession
debtor noit,was to use there was todesignbutpermitted

attachment,cover the a it was heldbyproperty pretended
that the attach­attachment was not as to a seconddissolved
ing creditor, inwho knew of the Andfirst attachment.

vs. held that theTrain it wasWellington. 495,12 Mass.
use, attached, bythe debtor andby per­his offamily, goods

themission of officer,the his did not dissolveservant,or
attachment. ofto these cases that LatimerAnalogous is
vs. sold underBatson, There,6 B. wereC. 652. goods&
& and the a of sale of themcreditor took billfacias,fieri
from the and sold a man intosheriff, B.,them to who put

• thebut in debtor’spossession house,remained thegoods
and were used that ifby him, held,as before. Tt was the

believed that B. for thejury bona andpurchased paidfide
his ownwith the sale was thegoods money, thoughgood,

used athem, by creditor;debtor seizure Ab­against another
to bebott, J., that was muchremarking, regard­C. possession

ed, but that was with a toview ascertain the or badgood
faith of the transaction.

mere fact, then,The that the is used theby debtor,property
not the attachment,would seem to be to dissolveenough

so that aanother officer could lienacquire it,upon particu­
where he knew wasthere a attachment.larly Thesubsisting

must, it is extend the factknowledge true, that thebeyond
had been once act,under Whatattachment. whatgoods
of and what willof con­possession,species degree vigilance,

is a ofcustody, oftenlegal question difficulty,stitute depend­
a of to the naturecircumstances,oning variety having respect

of the forand situation and the which cus­purposesproperty,
and to theare and noticetody vigilance required ; especially,

other andofficers,to conflicting claims. San­persons having
vs. Edwards,derson 144. But attach­goods16 Pick. where

ed were the didput into but the sheriffstore, notdebtor’s
store,the andkey, had no over the nor anycontrolkeep

orby any servant, thirtyone aspossession dayshis for forty
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was heldafter the attachment tothere,were thegoods put
knew these facts.lost, officer,be another whoas against

where theAndWhite, propertyvs. 4 Pick. 398.Bagley
evidence ofand is noowner,is in of the therepossession

it, liable to be attached byattachment it is anyuponany
of a attachment. vs. Holden,Bruceignorantofficer prior

where the the thekeyPick. 190. But sheriff takes of21
noare,where the begoods though keeper placedstore

athem, officer,second of theyet knowingover first attach-
vs.ment, Warren,cannot attach them. 16Denny Mass.

it a ofquestion fact,is theAnd whether first420. attach-
have abandoned the attachment,officer or have con-ing

as to forfeit hisso negligently rights.ducted Gordon vs.
16 Mass. 465.Jenney,

tocases referred show that therewherever areThe con-
theattachments, theknowledge by officer that theflicting

anhashave been attached important bearing upongoods
On this the deducible thefromrights. pointhis principles

to be these : Where the officerseem findscases inproperty
debtor,of the the mere onknowledgethe hispossession

the has been will notattachedthat property preventpart
a valid of it.makingfrom attachment This was allhim

the defendant inknowledge by the case ofpossessedthe
aPales. But if he that there isvs. know subsist-Dunklee

and an contract ofattachment, unrescinded bailment,ing
at the time thethe debtor havemight ofpossessionalthough

he cannot a lien it.acquire by attaching Andthe property,
notare theunreasonable. If officer findprinciplesthese

of debtor,the and knowin the thatonlypossessionproperty
he wellattached,been that itmight waspresumeonceit has

suit had been and thethe compromisedbecause attach-there,
if he know thatBut the attachment anddissolved.ment

still and that the issubsist, in thepropertybailmentthe
for hisdebtor merely temporarythe convenience,ofhands

canand nomisled,be make suchnot presumption.willhe
be incorrect, cases where attachmentsthese principlesIf
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are willofficers, theymade different with stillby apply
the before us. There is not agreater force to case single

fact to makewhich enable another officer a at-validmight
tachment of which this can avail himself. theInplaintiff
first thewhile he held defendant’s contract toplace, deliver
the horse him on and'solddemand,to he seized the horse
upon another without demandprocess, making any on the

is adefendant. This rescission of the contract ofplain
a more one cannot bebailment; unequivocal imagined. In

the second he knew the debt notthat had been ;place, paid
that the attachment not been dissolved that;had the horse
was used Butters for hisby merely temporary convenience,
and that at the time the horse was seized and sold, there
was an unrescinded of in hiscontract bailment hands. None
of the wouldcircumstances, then, exist which authorize an

even another officer.attachment, by
also,The is anothermet, by difficulty. This isplaintiff

an action of and a must betrover, conversion Butproved.
the defendant has not converted the wassaleproperty. The

the and that before demand wasby any madeplaintiff, upon
and was still indefendant,the while the horse the keeping

has seized and sold the horse,of Gove. The soplaintiff
deliver and nowhim,that the defendant could not brings

the defendant has not done thathis suit because which the
has it for him to do,rendered and whichplaintiff impossible

done,he have had it not been for the act of themight plain-
cantherefore,no the action betiff. main-Upon ground,

tained.
as this was tosaid,be that suit enforcebroughtIt themay

attachment, this result is alien the firstbycreated hardship
creditor. But the care ofthe first hisattaching rightsupon

his andwas to the thatagent;entrusted plaintiff, agentif
so conducted as sacrifice of thoseanyhave to therights,

has his him. It does notremedycreditor against follow,
that themaintained,this suit cannot bebecause tenefit of

course,must be lost. Thethe however,first attachment
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be is not to becreditor, inquiredto thenecessary pursued by
be asin this case. the cannotinto But permitted,plaintiff

thesecond to that first attachmentofficer, saythe attaching
as ordissolved, he, officer,was because the first attaching

the into thehad to goagent, permitted property posses-his
the to the sale in satis-debtor,of the ofsion apply proceeds

debt,of the second on thefaction and then call defendant
the value of the debt.for to the first Thesatisfyproperty,

should not be made to this double duty,performproperty
ofat the the defendant. was notItexpense necessary

to hefor the the course Under thepursue adopted.plaintiff
attachment, he have taken the horsefirst from themight

of the as well as from the ofdebtor, possessionpossession
vs. 10 N.Farwell,the H. 9 andreceipter, (Whitney Rep. ;)

then have beenit sold to the debts insatisfy the ordermight
the attachments.of

Nor has the second creditor toreasonattaching any com-
theAll facts to the transaction were knownplain. relating

the histo and notice to the officer isagent, noticeplaintiff,
to inthe creditor such case.

theJudgment for defendant.

Woodes vs. Dennett.

oath, evidence, exceptby are notparty,of a verified his ofThe account books
debtor, theycharges by against the when stand to each other inthe creditor the

plaintiff and defendant.relation of
is,dealing andevidence where the between the debtor creditorThey are not as to

suit, a mere collateral matter.parties to thethe
by pay plaintiffupon agreementan the defendant to the foractionan articlesIn

PickeringthatPickering, the defendant offered evidence hadto onedelivered
plaintiffplaintiff by thepaid his labor. To rebut this evidence offeredthe therefor


