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Young v. Walker.

be is not to becreditor, inquiredto thenecessary pursued by
be asin this case. the cannotinto But permitted,plaintiff

thesecond to that first attachmentofficer, saythe attaching
as ordissolved, he, officer,was because the first attaching

the into thehad to goagent, permitted property posses-his
the to the sale in satis-debtor,of the ofsion apply proceeds

debt,of the second on thefaction and then call defendant
the value of the debt.for to the first Thesatisfyproperty,

should not be made to this double duty,performproperty
ofat the the defendant. was notItexpense necessary

to hefor the the course Under thepursue adopted.plaintiff
attachment, he have taken the horsefirst from themight

of the as well as from the ofdebtor, possessionpossession
vs. 10 N.Farwell,the H. 9 andreceipter, (Whitney Rep. ;)

then have beenit sold to the debts insatisfy the ordermight
the attachments.of

Nor has the second creditor toreasonattaching any com-
theAll facts to the transaction were knownplain. relating

the histo and notice to the officer isagent, noticeplaintiff,
to inthe creditor such case.

theJudgment for defendant.

Woodes vs. Dennett.

oath, evidence, exceptby are notparty,of a verified his ofThe account books
debtor, theycharges by against the when stand to each other inthe creditor the

plaintiff and defendant.relation of
is,dealing andevidence where the between the debtor creditorThey are not as to

suit, a mere collateral matter.parties to thethe
by pay plaintiffupon agreementan the defendant to the foractionan articlesIn

PickeringthatPickering, the defendant offered evidence hadto onedelivered
plaintiffplaintiff by thepaid his labor. To rebut this evidence offeredthe therefor
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oath, Dickeringcontaining againstaccounts, by chargeshishis book of verified
plaintiff. Held, that the book was inadmis-employwhile in of thehe was the —

sible.

forwrit,to the board-an annexedAssumpsit, upon account
in the months ofanding George Pickering,nursing April

was founded anand The actionMay, upon alleged1832.
the iftherefor,the defendant toagreement by pay plaintiff

did not.Pickering
did theThe contended that Pickeringdefendant pay plain-

toevidence showtiff, by tendingand introducedlabor;his
to woodcutPickering immedi-that the plaintiff employed

that hissickness, and wagesto his wouldately previous
in thechargeda plaintiff’samount sum than thatto larger

account.
theof rebutting evidence,forThe the purposeplaintiff,

of severalaccounts, containing chargesoffered his book
byhe was theemployed plaintiff,whileagainst Pickering,

theof them. To admissionwith his oath in verification
itbut wasobjected,defendant admitted bybook theof the

the court.
for the and theplaintiff,a verdict de-returnedjuryThe
on of theaccounttrial,amoved for new admissionfendant

the evidence.of

for thewhom was plaintiff.Emerson, Bartlett,)(with

for thewhom was JamesElkins, Bell,) defendant.(with

toconvenient, in order deter-bemayGilchrist, ItJ.
totakenof the the admissionexceptionthe validitymine

as far as itascertain,accounts, mayto beofof the book
the account books of ain this countryreasondone, whythe

of hisevidence claimasthe have beento suit admittedparty
be, they are,thatcannotreasonhis Theopponent.against
the case admitsnature ofevidence thethe bestin general,

who testifies ina hisare verified bythey partybecauseof,
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favor,own as the have dif­particularly courts atauthorized,
ferent the admission oftimes, books bykept persons engaged
in of of ofevery variety business, every degree education

education,or want of and to transactions of therelating most
and of the mosttrivial character. The rule re­important

the of the best evidence of which theproductionquiring
in itsis, nature,case is to thesusceptible, designed prevent

introduction of evidenceany which, from nature of thethe
that bettercase, evidence is in the of thesupposes possession

excludes thatonlyIt evidence which itself indicatesparty.
ofthe existence more sources oforiginal information. Greenl.

Ev. thison 93. was based the ofUpon principle judgment
in the case ofthe court Eastman vs. 3 N. H.Moulton, Rep.

it156. There on the cross-examination theappeared, of
that the in his were deliv­defendant, goods set-offcharged

to thenot butered, to the servant of theplaintiff, plain­
and the court asheld, that,tiff there was better; evidence,

inadmissible,book 'wasthe But as inwhere, the case of
4vs. R. 3,S. the words andCrawford,Curren figures,&

“ 60 Thermity Coren,”15 B. were admitted as ev­Marpol.||
a ofof lime andcharge ;idence as in the case ofwhere,

Smith,vs. 4 455,Mass. it isPrince held that mayregard
had to the of educationdegreebe of the in determin­party,

a book be admissible,whether theing greatest difficulty
to notbe, to ascertain whatseems should be admitted, but

in thewhether semblance of a bookanything should be ex­
the case first cited becluded. If and thelaw, book be not

inblank,mere marks ita beany may toexplained signify
willwhich themaintain and if theany thing case; latter

be the book will belaw,case ifadmissible, it onbe, the
aas fair record as an illiteratewhole, man might reasonably

twoto make. That suchhe expected distinguished tribu­
should have judgments which,nals ifpronounced followed,

it tonearlywould render impossible any boundsimpose to
of evidence of thisadmissionthe was undoubt­description,

to the fact that theedly great and conve-owing cheapness



TERM, 513JANUARY 1842.

v. Dennett.Woodes

nience of this of had ainsensiblymode introduced lax-proof,
inity questionthe which the in foundcourts itpractice,

difficult to limit to which suchthe cases for evidence was
originally designed.

But, however lax the inhave beenmay admittingpractice
evidence of inthis books agreethedescription, generally

its admission to motives of convenience. Theattributing
has that the character of thebeen, fronireasoning charges,

and the of coun­mode business in thistransactinggeneral
it would be difficult to obtain othertry, extremely proof,

not and in áalthough theoretically impossible, although,
case, a witness be found thegiven might who witnessed de­
of the or know that serviceslivery articles, to thehappened

were insaid, Ross,rendered. It is the case of vs.Poultney
1 238, that in this from the of thecountry, necessityDall.

as often thecase, business is carried on andby principal,
many clerks,of our tradesmen do not the books, withkeep
the oath of the have been admitted.plaintiff, always And
the same reason is in vs. Smith, 457,Prime 4 Mass.given

saidwhere the is to have arisen from apractice conformity
to the actual state To isof the same effectthings. Fos­

in461,vs. 12 whichburgh case,Johns.Thayer, however,
dissented the deniedPlatt, J., court,from and that the ad­

mission suchof evidence was We do not under­necessary.
stand, however, that when courts of thespeak necessity of
the of this kind ofadmission evidence, any more isthing
meant than that in its admission ispractice conve­highly

thenient, where betweendealings the takeparties place
often without the of third and are sopresence nu­persons,

bemerous that it would difficult to have written evidence of
when ofeach, and the formal wouldprocuring hardlyproofs

thefor time bestowed: thecompensate socharges being fre­
in succession, and so inquent generally trivial their individ­

ual amount. In the case of Beach vs. Mills, 5 Conn. R.
496, Brainard aMr. Justice calls it kind of moral necessity,

thatand remarks it is not to be that in theexpected com-
vol. xii. 65
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witnesses,bealwaysmon intercourse of life shouldthere
Dunnan article.foreither of the or thedelivery payment

vs. 1 9.Whitney, Fairf.
originof theSuch, is the trueundoubtedly, explanation

theandreasonand the;and of thisgradual growth practice
thebetweenit to transactionsseem to confineauthorities
theinto each othercreditor,and when theydebtor stand

ofthe case Poult­relation of and defendant. Inplaintiff
aofbookthe shopit is said thatRoss,vs. 1 238,Dall.ney

orig­theto chargenot admittedtradesman had been except
wasitsold,were and thatto whom theinal debtor goods

to payof a thirdto personnot admissible theprove promise
172; vs.vs. Love, Darby,1 Wash. Deasthe debt. Kerr

vs. Bing­in case of1 But theNott 436.McC. Mifflin&
theJ.,thatMcKean, C.272,1 it is intimatedham, byDall.

a col­to determineof defendant were admissiblebooks the
the defendant’swerelateral whether a thirdquestion, person

however, afterwardsa was,debtor at Itparticular period.
awerethirdcourt,same if suchheld the thatby person

be evidencewitness, as oath would betterhiscompetent
be admissible. Juniatabooks,the would nottheythan

ofthe case The Peo­5 226. InBrown,vs. S. R.Bank &
for hav­18, an indictment11 uponvs. Wend.Genung,ple

to a falseof a note by pre-­the signatureobtained personing
books of thethe accountwas held thattences, prisonerit

testimony,otherthemselves, without competentofnot,were
himthe between theof the state of accounts andevidence

prosecutor.
theof transaction thatinto the natureWithout enquiring
of thebook and oathbybe the party uponmay proved —

isverythe decisions are numerous —it sufficientwhich point
is suitssuch evidence confined to between thethatto say

be thecreditor,and whether the claim made by plain-debtor
“defendant, ofor set-off. The moralby waythebytiff

inwhich, said, requires cases,it this suchis proofnecessity”
andexist the between the debtordoes not where dealing
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is, asuit,as to to the collateralcreditor the mere mat-parties
creditor,ter the debtor or as thefor in such case either case;

a theis witness in chief. casebe, In beforemay competent
the defendant offered evidence thatus, washaving Pickering

not theindebted to the latter his book toplaintiff, produced
wasshow that indebted to him.thereby Pickering in-This

debtment as to the to the awas, suit, collateral mat-parties
and was of bookter, not theby and oathsusceptible proof

of the of theThe court, is,plaintiff. judgment therefore,
that the evidence was admitted.improperly

Verdict set aside.

Clarke && vs. Gilmanton a.a., Pet’rs.

infant, appear guardian, court,ifagainstIn a suit an he not and ado nominate the
by plaintiff, appoint guardianthe will a ad litemforon motion the infant.

committee, uponappointed pleas, petitioncourt abyWhere a the of common for
report infants,landhighway, laying highwaymade a thea out over the of who

appear, might, upon byit held court petitioners,did not was that motion thethe
infants, upon legalappoint guardian ad litem mighta for the whom notice be

place hearingtime and land.served of the for the owners theof
upon infants, place hearingA served the the time andnotice of for the land own-

ers, insufficient.is

highway.for In this case a committeeaPetition was
the court of common whoby pleas, reported thatappointed

out landshould be laid in over ofpartthe Ben-highway
Plumer,and whoPlumer were minorsjamin George without

and as thewho, couldguardians, petitioners apprehended,
no notice.legalreceive

held thatcourt notice themgiven was-insufficient,The the
athatrecommitted,and the to be guardianordered report

andin the mean time be notice given.appointed,might


