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necessary to be pursued by the creditor, is not to be inquired
into in this case. But the plaintiff cannot be permitted, as
the second attaching officer, to say that the first attachment
was dissolved, because he, as the first attaching officer, or
his agent, had pe}mitted the property to go into the posses-
sion of the debtor, to apply the proceeds of the sale in satis-
faction of the second debt, and then call on the defendant
for the vajue of the property, to satisfy the first debt. The
property should not be made to perform this double duty,
at the expense of the defendant. It was not necessary
for the plaintiff’ to pursue the course he adopted. Under the
first attachment, he might have taken the horse from the
possession of the debtor, as well as from the possession of
the receipter, (Whitney vs. Farwell, 10 N. H. Rep. 9 ;) and
it might then have been sold to satisfy the debts in the order
of the attachments.

Nor has the second attaching creditor any reason to com-

plain.  All the facts relating to the transaction were known
to the plaintiff, his agent, and notice to the officer is notice
to the creditor in such case.

Judgment for the defendant.

Woobnes vs. DENNETT.

The account books of a party, verified by his oath, are not evidence, except of
charges by the creditor against the debtor, when they stand to each other in the
relation of plaintiff and defendant.

They are not evidence where the dealing between the debtor and creditor is, as to
the parties to the suit, a mere collateral matter.

In an action upon an agreement by the defendant to pay the plaintiff for articles
delivered to one Pickering, the defendant offered evidence that Pickering had
puid the plaintiff therefor by his labor. To rebut this evidence the plaintiff offered
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his book of accounts, verified by his oath, containing charges against Pickering
while he was in the employ of the plaintiffi—Ield, that the book was inadmis-
sible.

Assumpsrr, upon an account annexed to the writ, for board--
ing and nursing George Pickering, in the months of April
and May, 1832. The action was founded upon an alleged
agreement by the defendant to pay the plaintiff therefor, if
Pickering did not. o

The defendant contended that Pickering did pay the plain-
tiff, by his labor; and introduced evidence tending to show
that the plaintiff employed Pickering to cut wood immedi-
ately previous to his sickness, and that his wages would
amount to a larger sum than that charged in the plaintiff’s
account. L

The plaintiff, for the purpose of rebutting the evidence,
offered his book of accounts, containing several charges
against Pickering, while he was employed by the plaintiff,
with his oath in verification of them. To the admission
~ of the book the defendant objected, but it was admitted by
the court. ,

The jury returned a verdict for the plaintiff, and the de-
fendant moved for a new trial, on account of the admission
of the evidence,

E'merson, (with whom was Bartlett,) for the plaintiff.

Elksins, (with whom was James Bell,) for the defendant.

Gircrrist, J. 1t may be convenient, in order to deter-
mine the validity of the exception taken to the admission
of the book of accounts, to ascertain, as far as it may be
done, the reason why in this country the account books of a
party to the suit have been admitted as evidence of his claim
against his opponent. The reason cannot be, that they are,
in general, the best evidence the nature of the case admits
of, because they are verified by a party who testifies in his
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own favor; particularly as the courts have authorized, at dif-
ferent times, the admission of books kept by persons engaged
in every variety of business, of every degree of education
or want of education, and relating to transactions of the most
trivial and of the most important character. The rule re-
quiring the production of the best evidence of which the
case Is, in its nature, susceptible, is designed to prevent the
introduction of any evidence which, from the nature of the
case, supposes that better evidence is in the possession of the
party. 1t excludes only that evidence which itself indicates
the existence of more original sources of information. Gireenl.
on Ev. 93. Upon this principle was based the judgment of
the court in the case of Hastman vs. Moulton, 3 N. H. Rep.
156. There 1t appeared, on the cross-examination of the
defendant, that the goods charged in his set-off were deliv~
ered, not to the plaintiff, but to the servant of the plain-
tiff ; and the court held, that, as there was better evidence,
the book ‘was inadmissible, But where, as in the case of
Curren vs. Crawford, 4 8. & R. 3, the words and figures,
‘4115 B. Marpol. 60 Thermity Coren,” were admitted as ev-
idence of a charge of lime ; and where, as in the case of
Prince vs. Smith, 4 Mass. 455, it is held that regard may
be had to the degree of education of the party, in determin-
ing whether a book be admissible, the greatest difficulty
seems to be, not to ascertain what should be admitted, but
whether anything in the semblance of a book should be ex-
cluded. If the case first cited be law, and the book be not
a mere blank, any marks in it may be explained to signify
any thing which will maintain the case; and if the latter
case be law, the book will be admissible, if it be, on the
whole, as fair a record as an illiterate man might reasonably
be expected to make. 'That two such distinguished tribu-
nals should have pronounced judgments which, if followed,
would render it nearly impossible to impose any bounds to
the admission of evidence of this description, was undoubt-
edly owing to the fact that the great cheapness and conve-
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nience of this mode of proof, had insensibly introduced a lax-
ity in the practice, which the courts in question found it
difficult to limit to the cases for which such evidence was
originally designed.

But, however lax may have been the practice in admitting
evidence of this description, the books generally agree in
attributing its admission to motives of convenience. The
reasoning has been, that from the character of the charges,
and the general mode of transacting business in this coun-
try, it would be extremely difficult to obtain other proof|
although not theoretically impossible, and although, in a
given case, a witness might be found who witnessed the de-
livery of the articles, or happened to know that the services
were rendered. It is said, in the case of Poultney vs. Ross;
1 Dall. 238, that in this country, from the necessity of the
case, as business is often carried on by the principal, and
many of our tradesmen do not keep clerks, the books, with
the oath of the plaintiff, have always been admitted. And
the same reason is given in Prime vs. Smith, 4 Mass. 457,
where the practice is said to have arisen from a conformity
to the actual state of things. Mo the same effect is Vos-
burgh vs. Thayer, 12 Johns. 461, in which case, however,
Platt, J., dissented from the court, and denied that the ad-
mission of such evidence was necessary. We do not under-
stand, however, that when courts speak of the necessity of
the admission of this kind of evidence, any thing more is
meant than that in practice its admission is highly conve-
nient, where the dealings between the parties take place
often without the presence of third persons, and. are so nu-
merous that 1t would be difficult to have written evidence of
each, and when the procuring of formal proofs would hardly
compensate for the time bestowed : the charges being so fre-
quent in succession, and generally so trivial in their individ-
ual amount. In the case of Beach vs. Mills, 5 Conn. R.
496, Mr. Justice Brainard calls it a kind of moral necessity,
and remarks that it is not to be -expected that in the com-
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mon intercourse of life there should always be witnesses,
either of the delivery or the payment for an article. Dunn
vs. Whitney, 1 Fairf. 9.

Such, undoubtedly, is the true explanation of the origin
and gradual growth of this practice ; and the reason and the
authorities seem to confine it to transactions between the
debtor and creditor, when they stand to each other in the
relation of plaintiff and defendant. In the case of Poult-
ney vs. Ross, 1 Dall. 238, it is said that the shop book of a
tradesman had not been admitted except to charge the orig-
inal debtor to whom the goods were sold, and that it was
not admissible to prove the promise of a third person to pay
the debt. Kerr vs. Love, 1 Wash. 172; Deas vs. Darby,
1 Nott & McC. 436. But in the case of Mifflin vs. Bing-
ham, 1 Dall. 272, it is intimated by McKean, C. J., that the
books of the defendant were admissible to determine a col-
lateral question, whether a third person were the defendant’s
debtor at a particular period. It was, however, afterwards
held by the same court, that if such third person were a
competent witness, as his oath would be better evidence
than the books, they would not be admissible. Juniata
Bank vs. Brown, 5 8. § R. 226. 1In the case of The Peo-
ple vs. Genung, 11 Wend. 18, upon an indictment for hav-
ing obtained the signature of a person to a note by false pre-
tences, it was held that the account books of the prisoner
were not, of themselves, without other testimony, competent
evidence of the state of the accounts between him and the
prosecutor.

Without enquiring into the nature of the transaction that
may be proved by the book and oath of the party—upon
which point the decisions are very numerous—it is sufficient .
to say that such evidence 1s confined to suits between the
debtor and creditor, whether the claim be made by the plain-
tiff or by the defendant, by way of set-off. 'The ‘moral
necessity’”” which, it is said, requires this proof in such cases,
does not exist where the dealing between the debtor and
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creditor is, as to the parties to the suit, a mere collateral mat-
ter; for in such case either the debtor or creditor, as the case
may be, is a competent witness in chief. In the case before
us, the defendant having offered evidence that Pickering was
not indebted to the plaintiff, the latter produced his book- to
show thereby that Pickering was indebted to him. This in-
debtment was, as to the parties to the suit, a collateral mat-
ter, and was not susceptible of proof by the book and. ocath
of the plaintiff, The judgment of the court, therefore, is,
that the evidence was improperly admitted.
Verdict set aside.

Crarke & a., Pet'rs, vs. GiumanTton & a.

In a suit against an infant, if he do not appear and nominate a guardian, the court;
on motion by the plaintiff, will appoint a guardian ad litem for the infant.

Where a committee, appointed by the court of common pleas, upon a petition for
a highway, made a report laying out the highway over the land of infants, who ’
did not appear, it wag held that the court might, upon motion by the petitioners,
appoint a guardian ad Liem for the infants, upon whom legal notice might be
served of the time and place for hearing the owners of the land.

A notice served upon the infants, of the time and place for hearing the land own-
ers, is insufficient.

Peritiony vor A Hicrway. In this case a committee was
appointed by the court of common pleas, who reported that
the highway should be laid out in part over land of Ben-
jamin Plumer and George Plumer, who were minors without
guardians, and who, as the petitioners apprehended; could
receive no legal notice. =

The court held that the notice given them was insufficient,
and ordered the report-to -be recommitted, that a- guardi&li :
might in the mean time be appointed, and notice given.




