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not,poor officio,any rightex to andand overseers of the have controlSelectmen
person arestrain the of lunatic.

liberty,atdangerous suffer him to beperson that it would be toIf a be so insane
warrant,case, himconfineany person may, necessitythe withoutfrom of the

time, appointmentproper proceedings had forfor a until can be thereasonable
guardian. ¿of a

period,an untilright personan indefinite hehas a to confine insane forNo one
reason, sanctions, upon compliance withbut andbe restored to under theshall

formalities, of the law.the
confined,permit person liberty,dangerous an insane to be at and he beit be toIf

appointment guardian,ameasures can be taken for the of he becomeand before
released,sane, party confining trespasser.him will not be aand be the

insane,being being dangerous permit liberty,itplaintiff and to him to be atThe
defendant, town, then,.the one of the selectmen of the confined him. He with

selectmen, applied judge probate inquisition uponanthe other to the of for the
issued, inquisition,plaintiff. A and the an andwarrant was selectmen made

be,opinion plaintiff insane;their to that the was but made no returndeclared
inquisition judge probate, proceedingsand hadof the to the of no further were 5

Held,kept trespasserabut still him in that he wasthe defendant confinement. —
ah initio.

insane,trespass imprisoning plaintiff, mayfor then theIn the who was defendant
show, mitigation damages, inquiry,in of that he made whether it would be safe

permit plaintiff liberty, by plaintiff’sandthe to beat was told the friendsto
not;neighbors, that it would andand that he seemed desirous to thetake best

plaintiff family.for the and hiscourse

Trespass, an andfor assault and falsebattery, imprison-
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ment. At the undertrial, the issue, thegeneral plaintiff
offered evidence to that thetending prove defendant im-
prisoned the a therein and detainedcage, himplaintiff from
the 1st of ofday January, 1840, to the 12th day March, 1840.

The issue,defendant withthe a briefpleaded general
statement, that the ofat the time theplaintiff, imprisonment,
was insane, and that it was to him to bedangerous permit
at andlarge ; that his own that ofand hissafety, family and
the his thepublic, required confinement—that defendant was
one of the and ofselectmen overseers the for the townpoor
of aidEaton, and was called to theupon plaintiff’s family
in as a andthe didsupporting that, inplaintiff pauper, so—

he did no morethe than wasconfining plaintiff’, necessary
to the of the from hisprotect family violence, andplaintiff
to insure the andcomfort of the that whatever heplaintiff;
did was in of his as one of the overseers ofdischarge duty
the wishes ofand in to the thepoor, conformity family of
the plaintiff.

was that wasIt admitted the defendant one of the select-
•men of and it evidence,Eaton in that in theappeared

November,of the wife1839,month sent a mes-plaintiff’s
selectmen,to the them that thesage informing plaintiff was

life,she feared andinsane, and that for her desired assist-
him,afraid with butshe was to live hadance—that no other

thenotShe did that did nothome. complain plaintiff pro-
necessaries for his butfamily,vide suitable that heonly

her to have clothes.not herwould suffer
evidence toalso offered thattendingdefendant proveThe

confinement,the of his wasat time so insanethe plaintiff,
andto himself his tofamilyit was dangerous permitthat
thatwas the selectmenat It appliedto go large. provedhim

to befor an held on theinquisitionofthe courtto probate
December, a1S39,on the 14th of war-dayand thatplaintiff,

makethem, them toto inquisition,was issued directingrant
court.result thereof to the Theprobatethereturnand

before them,the examinedsummoned plaintiff'selectmen
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that theto be plaintiffand declared theirwitnesses, opinion
the courttoreturn of their doingsbut made noinsane,was

matter.had in thewereand no fartherof proceedingsprobate,
of thethethat he acted with assent plain-to showIn order

of Colmanthethe defendant offered depositiontiffs family,
“ theofinquiredthat the selectmenwho testifiedColby,

if theywho wereand some of the present,friends neighbors
tofatherwould forsafe, myor it bethoughtwere willing,

was myand ithave his asandhome, liberty usual;come
itthatofand the unanimous thoseopinion present,opinion,

cage,awas then to buildwould not be safe. It proposed
in father’sand one of the rooms injoists mywith poles,

wereand him in it. of brothershouse, myconfine Three
there, ap-and assisted in the The selectmenmaking cage.

thebest father anddesirous to take the course for mypeared
family.”

that if it were notruled,The court todangerous permit
to at the assent of the wouldgo large, familythe plaintiff

immaterial, but thebe to be read inpermitted deposition
of theTo admission ofmitigation damages. the evidence

objected.plaintiffthe
court instructed the that theThe burthenjury, was upon

to that thethe defendant wasprove insane, andplaintiff that
to suffer toit was him be atdangerous iflarge the—that

were so insane that it was todangerous himself andplaintiff
to him to be at theliberty,others permit defendant might

him until could be made toapplicationconfine the proper
and aauthority, guardian such anappointed applica-—that

tion must be made in a reasonable time—that the defendant
bad no to forconfine him an indefiniteright time, as long

he should thinkas withoutproper, making any application
for, and the of, aprocuring appointment guardian, even if he

andwere that if hedangerous ; were dangerous when con-
and were restored reasonfined, to before the defendant could

tomeasures have atake guardian theappointed, defendant
would not be liable.
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The court to instructdefendant moved the the thatjury,
if was andinsane,find that the that itthey should plaintiff
was to at theto him be defendantdangerous large,suffer

as he should remainhim, longconfine so inmight lawfully
that so to instruct thesituation but the court declined; jury.

The a verdict for the for one dollarjury returned plaintiff,
to onwhich the moved set accountaside,damages, plaintiff

of ofthe admission of the Colman andColby ;deposition
to onwhich moved set account of theaside,the defendant
thecourt,instructions of the and omission the court toby
theinstruct the to motion.jury, according

J. P. for theHale, Hall, plaintiff.&

J. for the defendant.Eastman, Hobbs,&

in this hadGilchrist, J. The defendant case not, vir-by
oftue his as of selectmen andoffice one the overseers of the

the to exercise constraint orright any controlpoor, over the
of the Selectmen and overseers of theperson plaintiff. poor

ex ofare insane andnot, officio,guardians persons, have no
to interfere andauthority with, control theirgreater actions,

is of thebythan the rest community. Thepossessed plain-
was atiff not nor in ofdanger becomingpauper, one, nor

the tois defendant’s interfere based theright upon ground
that the was the town ofplaintiff bysupported Eaton. aIf

ofor friend a or thelunatic,relative overseers of the poor,
to the of for thejudge of aapply appointmentprobate guar-

the is todian, cause the selectmen tojudge make inquisition
if,thereinto and the return of; theupon inquisition, and

itexamination, shall be decreeddue theby thatjudge the
a lunatic,is mayhe a guardian. H.appoint N.person haws

339, The ofoverseers the(Ed. 1830.) poor may makeof
and the selectmen,an whenapplication, required, may make
and herean theirinquisition, duties end. They have no

theto imprison alleged lunatic, or to control hispower move-
xii.vol. 67
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ments, byin thatbeyondany manner, possessed private
persons.

athatBut is common law, person,it well settled at private
another, inand detainwithout seizewarrant, may lawfully

aa ifjustificationwill a of battery,certain cases. beIt
from mischief. Dig.,man hold another to restrain him Com.

and there be rea­two be fighting,H. IfBattery, persons
itother,be theto them will killed byfear that one ofson

till shallangerbe them theirwill lawful to and imprisonpart
D.; Itcooled. Roll. Abr. 559.Abr.,be Bac. 3Trespass,

another,hands to pre­is lawful for man toevery lay upon
church,out of andto turn himas,serve decorum;public

aor funeralfrom thedisturbing congregation,himprevent
Plumer,vs.vs. 1 168 Hall;Mod.ceremony. Glever Hynde,

a toasact,a intendSo, doing right1 Lev. if196. person
thehim from going alonga drunken orman,assist prevent

he would notensue,and a hurt shouldwithoutstreet help,
mayP. And personsanswerable. Bull. N. 16. privatebe

and im­house,and theentering plaintiffsjustify breaking
him from his wife.murderinghis toperson, preventprisoning

P. Other instancesvs. B. 260.Baker, 2Handcock &
illustrate thebut these sufficientlygiven, applica­bemight

of the principle.tion
ofthe obviousauthorities, necessityand upontheseUpon

be re-found, originalif authorities theno couldcase,the
justifiable.wasthe the defendantbyof plaintiffstraint

the of his con-the at timewas evidence that plaintiff,There
have been dangerouswas insane that it wouldfinement, so

athim to Iflarge.to beand his familyhimself permitto
“ toanother,”lands upon preserve publiclawful to laybeit

shall be cooled,till their angerto; imprison personsdecorum
to break into a housekill man’sother;eachshouldtheylest

he should murder his wife—it waslesthim,imprisonand
to thefor plaintiff,the defendant imprisonlawfulcertainly

and thoseas to himselfof mind was such exposestatewhose
toandhim, suffering, perhapstoupon physicaldependent
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death. To do he nothis, needed warrant his as a; duty
citizen called on him interfere in a case ofto such extreme
urgency. But when the of the andimmediate lunaticsafety
his family had and inter-for,been cared the ofduty right
ference by the as ourdefendant ended. Defective laws have
been, in to andfor moral intellectualtheomitting provide
treatment of the notinsane, our havelawgivers neglected
to entrust the of the lunatic,guardianship upon proper appli-

tocation, some shallwho be for the dueperson responsible
ofdischarge his who beand shallduty, directly answerable,

in his official to a fortribunal, breachcapacity, competent any
of his official oftrust. the the toIt is takeduty guardian
care both of the ofand estate his inward, “and allperson

to usethings his wardendeavors that his shall no in-suffer
justice and he is to with forbond, condition, the faith-give
ful his lawof trust. Thus the throws arounddischarge the
lunatic the of andlegalsafeguards proceedings, responsible

who are to of his with aprotectors, persondispose conscious-
toness of their the for theaccountability court, ofpropriety

their conduct. The defendant was not bound to wait until
should haveformalities beenany legal withcomplied ; for,

ofremarked,as we have the the caseurgency called for his
immediate intervention. Lord inEldon, thegiving reasons

in offor the the case vs.judgment Handcock Baker, before
wife,that a insays of murderedcited, danger bybeing her

ishusband, bound to for the remediesapply provided by
“ofe. articles the where itonly islaw, peace, &c.) prob-(i.

to be will beinjurythe apprehended preventedable that by
We allow the defendant the full benefitsuch application.”

But it was his duty topeculiarlyof this see thatprinciple.
was furnished with the evidence tojudge properthe au-

to a that,him The case finds onguardian.thorize appoint
aof the warrant wasselectmen,the issued byapplication

of tothem makedirecting inquisitionthe intoprobate,judge
of and it to thethe return court.the state plaintiff They

the before examinedthem, witnesses,summoned plaintiff
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and declared totheir be that the was insane,opinion plaintiff
but made no noreturn of their to the and far­doings judge,
ther had. reason this cul­were No is forproceedings given

bareomission of The of the selectmenpable duty. opinion
that the was did not hisinsane, certainlyplaintiff justify
farther detention. no the ofmatter,had inThey authority

not of;themselves and their returned to the judgeopinion,
is the of three and it isopinion private persons,probate,
more. Fortified their the de­bynothing private judgment,

seems, to thefendant, it was incur risk andwilling expense
of himagainst and what was done in;legal proceeditigs

wasthe considered the as evi­undoubtedly by jurymatter
that conduct had not been wanton and malicious.dence his

that the court should have instructedhe theBut contends
find that the wasif should andthey insane,that plaintiffjury,

him to bewas to suffer at the de­dangerous large,itthat
him so asa to confine he shouldhad con­right longfendant

insane and But such andangerous. isauthoritythustinue
unless under the sanctions,no and afterby person,possessed

forms, of law. Nowith the how­relationship,compliance
close,no ties of however between thefriendship,near;ever

would render the existence ofand his suchkeeper,lunatic
of the community.with theconsistent safety Everyrulea
mad-house and,a licensed added to;be privatewouldcage

and which havehorrors beenunimaginablenamelessthe
inin such establishments evenEngland,to lightbrought

andmen,of medical actsregulated bytreatmenttheunder
be further that eachevil,would the individ­of parliament,*

Any citizen could confinewould be irresponsible.keeperual
and;were insane if thehe con­onlyneighbor, providedhis

as theaswere to continue bothlong insanity,finement
lifethe of theend withonly ; im­patientprobablywould

not to the mosta becage supposedin effi­beingprisonment
toan insane man his reason.of Therestoringmodecacious

authorityan would withsuch perhaps comportofexistence

* 432-474.28,Renew, p.vol.Edinburgh
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the of thespirit vagrant act, II.,17 Geo. c.5, 20,21, which■■
“authorizes justices of the to confinepeace lunatics of the

poorer sort, who about towander the anddanger dismay of
“the king’s subjects,” which aand is justificationgood for

andconfining, binding, man,the inbeating suchunhappy
manner as is requisiteand in thoseproper circumstances.”
1 Wooddes, 245 : The of which isquantum beating proper■

“for the man,” of in theunhappy being, course, discretion
of his But the ofkeeper. existence such laws has passed

with theaway narrow views which them ; and theproduced
of theimproved knowledge thepresent subjecton ofday,

mental alienation, would not tolerate a ofcourse treatment
which was once deemed not but aonly measurejudicious,
of absolute hasnecessity. It been and elo-impressively

said,quently that man is interestedevery subjectin this ;
for no man thecan reckon on hiscontinuance of rea-perfect

weaken,son. Disease accidentmay may disturb, anxiety
if everyand from soundmay impair mindit; departure may

the so to an indiscriminatesubject affectedperson treatment,
of and noliberty, man canincluding deprivation property

that with a fullmay not,be sure he consciousness of his
one treated if alldayand be as sense andsuffering wrongs,

anddestroyedin him were torn from hislost; family,feeling
his innocent butfrom eccentrichome, pursuits,from his and

toan indefinite hisforcondemned, period, melancholypass
mad,and theidioticthe Indicationsamongdays Conolh/s

8.Insanity, pageof
of thetherefore, that the instructions court werethink,We

thejustified,defendant wasthe ofby necessitythatcorrect;
for athe time,reasonablerestrainingin plaintiffcase,the

made to the court ofbecould probate,an applicationuntil
and that he had no; to im-rightappointeda guardianand

anywithout taking far-period,for an indefinitehimprison
the wasto anplaintiffThe right imprisonmeasures.ther

law, the defendant, bysoon as aban-Asbyauthority given
had beenwhich commenced,proceedingsthe legaldoning
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ofand the asserted the rightstill continuing imprisonment,
a he abused his authorityof indefinite duration,confinement

for a newand a ab initio. His motionbecame trespasser
therefore, be overruled.must,trial

a new ontrial,the has also moved for accountBut plaintiff
admitted the in ofof the evidence court dam­by mitigation

evidence tended to that the defendantThis didages. prove
not and that the; select­wantonly inconsideratelyproceed

it beof the friends whether would safe for themen inquired
at and were told it would not beto be thatlarge,plaintiff

takeand that desirous to the best coursesafe, they appeared
and defendantfor his The com­family. havingthe plaintiff

an be toact, surelyunlawful maymitted permitted prove
thathis intentions were he was actuated nogood ; bythat

the and that his wasill will demeanor thatagainst plaintiff,
awho meant to do kindness rather than aof a wrong.person

unlawful,act be in itself and the do notan party justifyIf
it, the law will aexcuse criminal intent.nor Rex vs.imply
5 Burr. Rex vs. 4;2667 T. R.Woodfall, 127.Topham,

an unlawful done andact, to the in­wilfully purposely,And
as thatanother, is,of malicious.against Shaw,jury person,

vs. 15 Pick. 340. But ifJ., Snelling,C. Commonwealth
afall short of orlegal justification excuse,defence itthe

facts which theshow absence of mali­prove anystillmay
it has been held inthat,intent. And forcious actions false

allthe are to look to thejury circumstancesimprisonment,
and not tothe themerely time forattending imprisonment,

the was andwhich give damages accord­party imprisoned,
alland the circumstances are admissible; which ac­ingly

a theand character togivecompany trespass. Bracegirdle
eithervs. 2 M. S. So with aparty may,77. viewOrford, &

evidence tothe or todamages, giveto theprove disprove
of a malicious motive in the mind of theexistence publisher

Pearson vs. Lemaitre,of matter. 5defamatory Mann. &
andfor into700. And thetrespass entryGr. plaintiff’s

consider, nothouse, jury maythe theonly mere pecuniary
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but thethe also intentionsustained by plaintiff,damages
with done whether insult orwhich the act was for; injury.

vs. Stark. 317.Sears 2Lyons, Rep.
are consider all the circumstances attendingIf the tojury

circumstances,of and of thetransaction,the evidence those
istherein,of the actors admissible.and demeanorconduct

of rather than ofhis indicated the existenceIf acts right
the andif he behaved with caution kindnessmotives;wrong

theothers,of a ofman to the defend-rightsdisposed respect
thatant to to effect beforelaywas entitled evidencesurely
not a case ex-the to them that this was forurgejury ; upon

and to convince that hisdamages, them, althoughemplary
wasit not im-byconduct have beenmight illegal, prompted

think that the motion mustplaintiff’smotives. Weproper
shouldand that there beoverruled,also be

on the verdict.Judgment

vs. Prescott.Snow

defendant, priceto thecertain articles the ofplaintiff and deliveredThe sold
against plain-heldupon a note which heagreed indorse thelatter towhich the

do,agreed subsequentlyhad andindorsement as he tothedid not maketiff. He
plaintiff thethe for whole consideration of thejudgment againstrecovered

default, bythereon, paymentits annote, by and enforced execution—in a suit
articles, inpricethe anHeld, plaintiff might recover of tlm action forthat the

• '■ 6goods and delivered. /fsold
33, contra,Gordon, Rep.1N.H. overruled.vs.TiltonThe case of

reexaminingcase, plaintiff may without therecover merits of thetheIn such
upondepends, judg-not the rendition of therightMs actionjudgment, as of

articles, upondelivery and thement, upon the of the defendant'sbut sale and
themake indorsement.failure to

upon agreementhisproperty the defendantsell and deliver to toplaintifftheIf
note,upon plaintiff’s and the doprice defendant not matethe the theindorse

note,indorsement, judgment by forbut default the consideration ofrecover the


