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but thethe also intentionsustained by plaintiff,damages
with done whether insult orwhich the act was for; injury.

vs. Stark. 317.Sears 2Lyons, Rep.
are consider all the circumstances attendingIf the tojury

circumstances,of and of thetransaction,the evidence those
istherein,of the actors admissible.and demeanorconduct

of rather than ofhis indicated the existenceIf acts right
the andif he behaved with caution kindnessmotives;wrong

theothers,of a ofman to the defend-rightsdisposed respect
thatant to to effect beforelaywas entitled evidencesurely
not a case ex-the to them that this was forurgejury ; upon

and to convince that hisdamages, them, althoughemplary
wasit not im-byconduct have beenmight illegal, prompted

think that the motion mustplaintiff’smotives. Weproper
shouldand that there beoverruled,also be

on the verdict.Judgment

vs. Prescott.Snow

defendant, priceto thecertain articles the ofplaintiff and deliveredThe sold
against plain-heldupon a note which heagreed indorse thelatter towhich the

do,agreed subsequentlyhad andindorsement as he tothedid not maketiff. He
plaintiff thethe for whole consideration of thejudgment againstrecovered

default, bythereon, paymentits annote, by and enforced execution—in a suit
articles, inpricethe anHeld, plaintiff might recover of tlm action forthat the

• '■ 6goods and delivered. /fsold
33, contra,Gordon, Rep.1N.H. overruled.vs.TiltonThe case of

reexaminingcase, plaintiff may without therecover merits of thetheIn such
upondepends, judg-not the rendition of therightMs actionjudgment, as of

articles, upondelivery and thement, upon the of the defendant'sbut sale and
themake indorsement.failure to

upon agreementhisproperty the defendantsell and deliver to toplaintifftheIf
note,upon plaintiff’s and the doprice defendant not matethe the theindorse

note,indorsement, judgment by forbut default the consideration ofrecover the
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againstin a suit thereon plaintiffplaintiff, payment, maythe and its theenforce
rescinded,agreementtheconsider as and may pricerecover the of the articles in

goodsan foraction sold and delivered.

delivered,Assumpsit, for andsoldgoods including, among
other an anvil,things, the of which wasalleged ;price $11
and a the of which wasplough, averred to beprice $3.50.

the ittrial, was of theUpon that in the summerproved
theyear 183S defendant was the holder of a promissory

note theagainst was on theplaintiff. There evidence part
of the to show that sold and deliveredplaintiff tending he

andthe the anvil to the defendant, to in-plough who agreed
dorse the of them theprice defendant af-note. Theupon
terwards anbrought and onaction, recovered thejudgment
note default. The ofby the notarticles indorsedprice was

note,the nor accountedupon defendant,for the but exe-by
cution forissued the and ofjudgment the amountcosts,
which the plaintiff afterwards the defendant.paid

The court instructed the thatjury, if the soldplaintiff
and thedelivered articles to the whodefendant, toagreed
indorse their price the butupon note, omitted to do andso,
the the sumplaintiff paid mentioned in henote,the was en-
titled to recover the of the in thisprice articles, action.

juryThe returned a verdict for the whichplaintiff, the
defendant moved to onaside,set account of the instruction

the court.of

Emerson,Samuel for the to thedefendant, that thepoint
notcould recover in this acase, withoutplaintiff reexami-

thenation of merits of the former cited Tiltonjudgment,
1Gordon,vs. N. H. ;33 MarriottRep. vs. T.Hampton, 7

R.R. 7 Mass.; 394;269 14; Ibid. 12 Mass. 268 16; Mass.
306 17 Mass. 237.;

for theHobbs, plaintiff. The case at bar is not distin-
in from that ofguishable principle Tilton vs. onGordon,

the defendantwhich relies and we; contend that the judg-
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ment in that case can be onneither norsupported, principle
authority. The of oxen athe Gordon wasby suffi-receipt
cient consideration tofor his indorse their onpromise price
the note. Until that contract be ashould reduced to mere
debt or orduty, rescinded Tilton main-contract, could not
tain a suit for the of the oxen.price

Gordon rescinded the contract, toby neglecting indorse
the sum on the note, and the ofby enforcing thepayment

without thusjudgment, deduction. rescinded theHaving
contract, he was hound to Tilton in the situation heplace
was in before the of the oxen.delivery vs.Conner Hen­
derson, R.15 Kimball vs.319;Mass. 4Cunningham,

Silk,Mass. R. 302 Hunt vs. 5 East 449. As did; he not
in latter,Tilton statu the aput therefore, had ofrightquo,

action ofagainst him for the the oxen. Stevens vs.price
7 N. H.Lyford, 360.Rep.

Bell,The of thatMr. Justice the actionposition could
not be on the thatgroundunless Gordonsupported recovered
more than was due assumes the ofhim, that the oxenreceipt

oftanto as the when inoperated note, factpro payment
there had been an toonly executory contract indorse their

the whichnote, was rescindedupon by Gordon.price Until
andthe should be theindorsed, contract thereby exe­price

the of oxen not be acuted, the couldreceipt payment. If
indorsement had been and Gordon hadmade,the then taken

or ifwithout deduction Tiltonany ; hadjudgment contested
and had failed in an asuit, tothe attempt prove partial pay­

oxen,of the then heof the shoulddeliveryment not have
recovered, because the of the suitsubject matter would have

;vs. 2been res Johns.Brockway Kenney, 210adjudicata.
case,vs. 10 In thatKnox,Irwin Johns. 374. the judg­

in the suit the havement on note would been on the pre­
that arose incise Tilton vs. Gordon. 2 Stark. Ev.point

201, 205.
had in of thebar, wayIf Gordon pleaded by for-estoppel,
on the Tilton havenote,mer recovery might thatreplied

vol. xn. 68
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werethe action not theand in hisundertakingspromises
whereof the saidfor theidentical promises non-performance

Seddonthesum of was so recovered by judgment.money
227;2 Johns.;vs. R. 607 Snider vs.6 T. Croy,Tutop,

vs. Whit­Bouck,vs. 16 Johns. Whittemore;136Phillips
and the facts1 553 ;H. Pl.temore, 26;2 N. Rep. Chitty’s

found the case would have sustained theby replication.
onon took issuedid not butrelyAs his estoppel,Gordon

werebutthe were not bound thebythefact, estoppel,jury
wasof the oxenthe thefact,to find the truth of that price

note, judgmenton and no of thenot allowed the made part
vs.; Trevivan206,in vs. Tilton. Stark. Ev. 207Gordon

1 276.Lawrence, Salk.
the subjectcases cited Mr. mat­by Bell,In all the Justice

vs.clearly Death,of the suit was res Meadter adjudícala.
was742, underbrought money1 to recover paidLd. Raym.

Ward,of the vs.quarteran order sessions. White 9 Johns.
vs. and vs.; 265,Marriott 7 R.Hampton,232 T. Thatcher

268, were toGammon, Mass. recoverbrought12 money
ofof rendered courtsjudgments byin satisfaction com­paid

Jones, 4 61,Heller vs. wasjurisdiction. Binneypetent
a of landto recover tract held theby defendantsbrought by

totitle the werevirtue of a whichjudgment plaintiffs parties ;
Hunter, 2 H. was to re­402, broughtand vs. Bl.Phillips

ofvirtue a abyheld of court in Penn­judgmentcover money
action was sustained,The Lord Jus. EyreCh.sylvania.

case ofThe vs. 2 Dall.dissenting. Emery, 231,Rapelje
his None of cases were tosustains theseopinion. applicable

in vs.the after theGordon, jury byfacts Tilton their ver­
truth ofhad found the the fact for thedict plaintiff.

the cases of vs. Ward, 232,In White and9 Johns. Loring
394,vs. Mass. the17 actions wereMansfield, brought for

which weresubject ;matters res and theadjudicata action,
Pulver,vs. 9 Johns.Loomis was to243, brought recover

of ain discharge note without any furthermoney paid agree­
and the somoney; paidment could no more be recovered
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case ofthe in the Mar-goodsthan the formoneyback, paid
an action for thathad Marriott broughtvs.riott Hampton,

purpose.
sold and deliveredthatat bar finds the plaintiffThe case

to indorsehisdefendant, agreementto thethe articles upon
haveverdictjury bynote and the their;thethe price upon

did not in-that the defendantfact,truth ofthe thefound
contract,but rescinded thenote,thethedorse uponprice

for whichto the whole sumthe payand plaintiffcompelled
it is as is en-clear,Hence thethe note was given. plaintiff

that bejudgment shouldto in statu quo,titled be placed
Smith,vs. R. ;on the verdict. Rowe 16 Mass. 306rendered

H. 535.Little,vs. N. Rep.Fuller 7

Gordon,vs. 1case of Tilton N. H.J. TheGilchrist.

to infacts similar the casea state of that33, presentsRep.
were it shouldcorrect,if thereus and the judgmentbefore ;

soundness of thatof this case. Thethe decisiongovern
bar,often at thehowever, has been questionedjudgment,

vs. N.Little,in the case of Fuller 7also,the courtand by
andBell,Mr. Justicebywas535. It pronouncedRep.H.
was101,2 N. H.Stewart, Rep.of vs.the casein Farmer

to bybeWoodbury “supported princi­Mr. Justicebysaid
authorities there Fromas the collected.” theas wellple

we should notso eminent lawyers, hastilyof twoopinions
of the has led us toa careful consideration casedissent, but

result.differenta
a ofyoke oxen,delivered Gordon incase,that TiltonIn

Gordon tonote,of a and indorsepromisedpaymentpart
be andthe note. This to do, broughton neglectedtheir price

hein which recoverednote, judgment bytheaction onan
the wasthe for which note Tiltongiven.sumdefault, for

stat-oxen,an to of theaction recover the pricebroughtthen
held that ifhis courtfacts in declaration. Thetheseing

on theat it must beall, groundcould bethe action supported
due him in the actionwasrecovered more thanGordonthat
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on the note ; and that he notcould recover on this ground,
because a judgment recovered ain court of juris-competent
diction, while unreversed, is conclusive as to the subject

it.matter of to every intent and re-and becannotpurpose,
in aexamined new action founded on evidence which would

constituted a defence to thehave Theoriginal suit. general
thus enunciatedprinciple theby court bemay cor-entirely

rect, and it be admitted tomay be in theaccordance with
authorities. theStill, question thearises, whether plaintiff,

orderin to make out his case, must have reexam-necessarily
ined the merits of the original If this were un-judgment.

thenecessary, on which theprinciple rendered,judgment was
sound in thealthough abstract, was toincorrectly applied

the ofcircumstances the case. If the could notplaintiff
have recovered without theenquiring case,into merits of the
which had been settled theby then the decisionjudgment,

andwas theright, plaintiff in the action before us cannot
recover.

of theOne cases cited the as theby court, an forauthority
beforeposition stated, is H.Hunter,vs. 2 402.Phillips Bl.

Lord Ch. Jus. inEyre, the course of his thisjudgment, puts
“case: manA recovers a debt before the ispaid; receipt

andmislaid, afterwards thefound; thedisprovesreceipt
whole ofground the and thisrecovery, yet action money(for
had and was never to lie. this case,received.) thought In
the money on thepaid receipt back,bemight, perhaps, got
because the party, by thebringing action, disaffirms the ap-

of theplication money received, to the theofpayment
debt.” The oflatter thispart quotation to therefers same

onground which the case of vs. wasTilton Gordon ques-
tioned in vs.Fuller toLittle, and wewhich shall presently
advert.

But the haveplaintiff beenmight topermitted recover
a ofwithout violation any of the' ofpart doctrine the court.

substance of his case was,The that he had delivered the
to inthe defendant ofpart payment the note ;oxen thethat
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defendant to indorse theiragreed note;theprice upon that
he failed to do and didso, thereby not receive them as pay-

andment, that he was thenconsequently bound to pay him
view of thetheir In this wascase, itprice. im-perfectly

amaterial had or had notwhether beenjudgment rendered
in a on the note.suit The ofcauseplaintiff’s action, and

to therecoverright not on theprice, depended, rendition of
the thejudgment, but breach of theupon defendant’s con-

wastract. The note accessible to the asparties, evidence of
this collateral even aftermatter, and,the judgment ; on being

an of it would have shown that theproduced, inspection de-
fendant’s contract had been broken. But no evidence need

ofhave been the notand,given judgment; only would no
have been intonecessary merits,its itenquiry but would

been ahave immaterial whether such judgment existed.
haveBut the admitted that amightplaintiff hadjudgment

been the note. cause ofrecovered on His action arose from
aside and thesomething from, of,independent judgment.

was for toothe a andjudgment sum,largeNor Gordon re-
no more than the factscovered then heexistingupon was
to recover. theBy default,entitled Tilton admitted that
for which the note was wasgiventhe sum due upon the

didit not means follow thatby anynote. But Gordon might
a inmade contract relation to a anot have ofpayment part

for ofdue,of the sum a breach which he have beenmight
which,to in another suit,answerable Tilton and on account

character,collateral would not involveof its the merits of
The substantial onmatter,the which Tilton’sjudgment.

to recover would not haveright depended, necessarily been
ona to the note. adefence a suit Because state of facts

on as ahave been relied itdefence, does notmight follow
ofa substantive action not havemightthat cause been based

of arose,the same facts. actionright strictlyHisupon speak-
thenot from fact that he made ahad oning, payment the

Gordon refused to deduct from the sumnote, due,which but
to receiveGordon, having once the inagreedbecause oxen
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were not behad admitted that to consideredtheypayment,
theirto indorse theprice upon note,by refusingas payment,

liable for theirthus rendered himself value.and had
endeavored to the reasons why,have in ourWe explain

of the the note werejudgmentthe merits notuponopinion,
the ofin the suit to recover the oxen. Ifinvolved price

sound,be it will follow that the on which thegroundthese
was there iswas untenable. But anotherjudgment placed,

the to recover, which, isentitling plaintiff perhaps,position,
the views we have and whichtaken,an of isbut extension

Little,in the case of vs. N. H. 535, byFuller 7stated Rep.
is this asubstantiallyJustice Parker. It : That contractMr.

without of an tobe rescinded express agreementmay proof
one of the sometimes considerrescind thatit; parties may

as a and;act of the other rescission that when Gordonthe
the note,for sum mentioned in the with-took his judgment

to adeduction, elect consider that as re-mightout Tilton
of the inthe to receive oxenscission agreement part pay-

would then have owed Tilton ofGordon thement. price
have been recovered withoutwhichoxen, might enquir-the

are,of the We ofjudgment.into the merits therefore,ing
thethat the stated court in vs.by Tiltonprincipleopinion

foundation theiras the of wasGordon, judgment, incorrectly
andto the of that that thecase,facts wasplaintiffapplied

the into recover. thisConsequently, caseplaintiffentitled
and deliveredHe sold the andto recover.is entitled plough

towho indorse theirdefendant, agreedanvil to the price upon
he failed toThis and theagreementthe note. perform,

aconsider this failure as rescission of themayplaintiff
has receiveddefendant, then,The ofpropertyagreement.

he has notfor which He cannot availthe paid.plaintiff
to theof make ahis omission as de-indorsement,himself

and the nowsuit, mayfence to this recover theplaintiff price
in this action.of the property,

on the verdict.Judgment


