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3d, 1829,January provided payment neglectact of that tlieThe of fines for of mili-
offender,tary duty complaint against bybyshould be enforced a the and a

upon hearingmagistrate,warrant returnable a which a had.before should be
&c.,provided parents,The 16th section bethat should liable for fines incurred

by persons care, proceeded againstunder their and should be in the manner
provided by the act.

with,Held, repealed by,that this and wassection was not inconsistent not the act
6th, 1833, cases,July proceeding pro-of which the in suchaltered mode of and

vided that fines by delinquent’s goodsshould be levied distress and sale of the
chattels, by captainand warrant hand and seal company,under the of the of the

although previousprovide any giventhe didact not that notice should be to the
parent.

son, father, penalty non-appear-Where a his incurs aminor under the care of for
upon parade, may byance distressthe fine be levied and sale of the father’s

goods and chattels.

ofa the forTkespass, justicebefore tak-brought peace,
and two oneand theing carrying away harrow,ploughs

of the plaintiff.property
The defendant was of the ofthe fifth in-captain company

in the 33d offantry, militia.regiment New-Hampshire
One Thomas L. liable to doChurchill, militarybeing duty

in said andand notified warned tocompany, at-being duly
a of for didtend theparade military duty, unneces-company

to and incurred asarily fine of twoneglect therebyappear,
of thedefendant,dollars. The as issuedcaptain company,

his warrant of in thedistress due form, against plaintiff,
of theas father of said Thomas. clerk byThe company,

of and sold thevirtue the took andwarrant, duly ploughs
harrow.

a of justificationdefendantThe be-pleaded special plea
and other thatfore the saidmagistrate, among things alleged

a minor,at the time he incurred thewas, fine,Thomas above
of twenty-onethe of and under theage years, ageeighteen

and of hisunder the care theyears, parent, plaintiff—that
he continued to reside within the bounds of the company,

liable to do and,and as suchmilitary duty infant,therein —
ofwas under the care his from the time he wasparent,
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warned till after hethe was sold—thatlong incurredproperty
twofine of for the use of the and thedollars, ;the company

as of said and himThomas, underparent havingplaintiff,
liable to theaforesaid, became fine.care as payhis

not in the that theallegedwas had noticepleaIt plaintiff
or of tofine, the his before thewarning son,the warrantof

issued.was
the demurred the de-this andplea plaintiff generally,To
in demurrer. justiceThe renderedjoinedfendant judgment

from which the defendantthefor plaintiff, appealed.

for the defendant. The whetherHobbs, only is,question
for abe liable fine incurred his minor sonbycana parent

beof If he liable aremilitary duty. generally,for neglect
in this sufficient ?pleaallegationsthe

of issection the act of not re-1829 expressly16thThe
act of 6th, all,the 1833. Tf at itJulyby repealedpealed

and we it is not; say im-by byonly implication repealedis
the act of notfor 1833 is in thisinconsistent, par-plication,
the of 3with act 1829. Mass.ticular, ; ;17 17 Mass. 383

248.Pick.1

The 16th section of thefor the act ofHale, plaintiff.
thevirtually by subsequent legislationis repealed upon1829

no ofThe had notice thesesubject.the same plaintiff pro-
and act of notice to therequiredthe 1829ceedings, parent.

andthe sole of the the lawliability ;was re-parentThis
until the of ofthus the act 1833,mained which haspassage

a liable. This themakingno parent repealsprovision
it the mode ofbecause alters thestatute, collectingformer

tointendedand the andlegislature exempt; parentsfine
infrom all such cases. The actresponsibilityguardians

“ to whichof the thecompany belongs.”speaks offender
thenot mean but the of theparent ;does meaningThis
the rest of the section, which showsbyis confinedword

but a member of theis meantthat no company.person



545TERM, 1842.JANUARY

v.Churchill Sanborn.

thattherefore,Even if we say,this be notsection repealed,
all sub-the But theis included in itsnotparent provisions.
out all re-insequent leavingshows thatclearlylegislation

todid not meanthe thesponsibility legislatureof parent,
in-virtuallyarecontinue his and the two statutesliability,

consistent with each other.
was to theobject,We further that no notice given plain-

tiff of the if legal,of his son. Theseliability proceedings,
had anaffected and shouldhis he have opportunityrights,

1829,to ar the act of theByand contest hisapp liability.
a no-liable,be andcould not unlessparent upon complaint

tice in due and if be not it;form the 16th section repealed,
allstands valid to and and the can-intents purposes, parent

not be aholden,now unless is re-such asupon complaint
follow,the act. does bequired It not because heby might

liable that liablenotice, he could be without noticeanyupon
whatever.

ofThe section the act ofGilchrist, J. 16th January 3d,
“1829, 414,N. H. Laws that(Ed. provides, pa-1830,)of

be liable for all andrents, &c., shall fines incurredpenalties
their and at theunder care : choiceby may, of thepersons

betherefor, in theperson prosecuting against man-proceeded
ner this act, against delinquents.”otherprovided by

section ifIn the 17th it is that non-com-anyprovided,
ormissioned officer shall be ofprivate guilty any offence,

“theit be of the of&c., dutyshall clerk the tocompany
which to make asuch belongs,” in thecomplaintoffender

the act.bymanner provided
the theis for that words,It suchargued plaintiff, offender,

toalone,to the and not therelate This isprivate parent.
of the clause in thetrue which words Butparticular appear.

not an himself,offender isalthoughthe made liableparent,
of another isthe who anfor offender.neglect person, The

of the 16th not to theobject is,section punish forparent
militaryof in his own but toneglect duty person, furnish

xii.vol. 69
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fine,offor the the thatbeyondsome security payment
minor,which is the of the who,afforded arrest inby gen-

ofis not construction con-eral, Theproperty.possessed
for the would make this section entirelytended by plaintiff

not bethe would liable at all.for parentnugatory,
the not of in ofis the actBut, although parent spoken

section,1829, is,an he in the 16th classed withas offender',
“toHe is be in the man­proceeded againstdelinquents.

actthis other And inbyner against delinquents.''1provided
acases a incur andfine,he is If his sondelinquent.some

to heit, had,pay properthe parent neglect upon proceedings
until be abe the fine Hedelinquent discharged.will is

to all who,in the sensedelinquent beingpersons,applicable
another,for the default of to thatneglect dischargeliable

liability.
6th, of the1833,act of all the sectionsJuly repealedThe

ofwhich the mode theact of 1829 prescribed collecting
warrant,and likeThat mode was thosebyfines. complaint

in criminal which the wasproceedings, upon partyadopted
a and a was had,before trial as inmagistrate, otherbrought

ofof had due notice theThe com-complaints. partycases
to hisand had an make defence. Butopportunityplaint,

a muchof more expeditious remedy.act 1833 providedthe
made of the thefine,a been clerk ofhaving byrecordUpon

to which the it is todelinquent belonged,the becompany
and of hisdistress saleby goods, by warrantlevied under

seal of the of thehand and Wherecaptain company.the
not liable,is hisdelinquent isonlythe supposed remedy by

ofaction trespass.an
ofof the fourth section this act,wordsThe which relates

of fine,mode the ifwould,the collectingto considered by
“to refer solelyseem to thethemselves, private himself. The

which theto delinquent iscompany belongs”, mentioned.
“leviedis to be distressbyfine and the saleThe of the de-

and chattels,”goods by warrant underlinquent's the hand
“ofseal the of thecaptainand to whichcompany such de-



1842,TERM, 547JANUARY

v.Churchill Sanborn.

ofBut the section the of16th actbelongs.” 1829linqucnt
ofThe 10th section the act ofremains 1833unrepealed.

“ 1st, 2d, 3d, 17th, 18th,the and19th, 20th 21strepeals only
of “andsections” the act of all other acts and of1829, parts

Now, subjectacts inconsistent with this act.” thealthough
withwas not considered that careful attention all le-which

so isdemands, that there an in the inten-gislation obscurity
tion of the which has been the cause of thelegislature, pre-
sent we anystill do not in thelitigation, 16thperceive thing
section of the of with ofact 1829 inconsistent the act 1833.

objectThe of the latter act was alter the mode oftomerely
fines, and not to relieve the from his liabil-collecting parent

for the of That is toity default his son. be enforcedliability
in a different still ismanner, but it exists. It not a reason

the should be excused fromwhy liability, because ofparent
an alteration in mode of from athe proceeding, complaint
and summarywarrant to a more mode. There is as much
reason for whether oneliability,this or the othercontinuing
mode be moreThe modesummary doesadopted. present

for thenot furnish ultimateany security collection ofgreater
the than had its wasfine, was where to be enforcedpayment

isand That there noa warrant.by complaint inconsistency
thesection, 1833,between the and act of will16th clearly

if that be as a of thesection read act ofappear, part 1833;
it beread,and if be it will seen allthus that its provisions
as well to the act of as to act1833 the of 1829.apply By

“tothe is besection, parentthe 16th proceeded against in
well,act.”this This asby maythe manner provided mean

as the former And iflatter, legislatureacts. the hadthe in-
thefor oftended to continuance theprovide liabil-expressly

notcould have morethe they effectuallyof ac-parent,ity
theobject, bythantheir 16th sectioninsertingcomplished

as a in ofof section the act 1833.1829,the actof
of anas conclusive evidenceis argued,It inconsistency

thetwo that act of 1833 doesacts, requirethe notbetween
to hisnotice the of liability. This re-any parent,previous
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suits from the alteration in the mode of proceeding. Under
the act of 1829 this was a andby warrant in allcomplaint
cases. Under the statute, the mode is apresent by warrant
of distress in all cases. The former mode thegave private
notice. The mode does not inpresent case.any The ob-
jection, if it exist at all, to the case ofapplies equally the
soldier and to that of the It to the wholeparent. applies

andact, amounts to a question, whether the alteration in the
be anproceedings andexpedient withalteration, whichproper

we have to do. The ease of thenothing be aparent may
hard one, but it is no harder than that of the soldier. They
were the sameplaced upon the act offooting by 1829, and

arethey the ofupon ecpial by actfooting 1833. Experience
had theconvincedprobably that thelegislature militia sys-

nottem could be and the ofkept up, performance military
aenforced, unless moreduty mode ofsummary collecting

finesthe were and that; mode, whenadopted determined
was to allupon, cases. Weapplied think, therefore, that

objection thethis raises ofonly question expediency, which
does not come within our whether theprovince, legislature

not have forshould some notice to theprovided ofparent,
before the warrant ofliability,his distress was allowed to

andissue, that it does not show any inconsistency between
two acts.the

is theThis raised at theonly question bar in this case.
4th of thesection act of 1833The that allprovides fines,

“ of which a record shall have been made theby&e. clerk
shall be levied distress,of the company,” by It is<fcc. ad-

mitted, in the of the counsel for theargument plaintiff, that
a the nomade,record of fine was and isexception taken,

factthat is not stated in thebecause The judgmentplea.
that the is a answer toof the court theis, goodplea action.

Demurrer overruled.


