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bank, there,If purpose- beinga note payablebe made to a the of discounted butfor
individual, makers;byis partydiscounted an thewith the assent of all the receiv-

the,bank,ing may upon givingit payabledeclare it as a note made to the bank an
himself,indemnity against may upon it as made payablecosts: or lie declare to

also, election,by maythe name of the bank. And it seemsthat at hishe de-
name, bearer,it in payable regardingon his own as a note to theclare the name

payee as If he it,.bythe fictitious. can obtain a valid indorsement ofof the
bank, may anhe maintain action as indorsee.

bank, collection,purpose may belongingof a for the indorse notesThe cashier of
bank, collection,lodged security.and those asto the there for or collateral

note, bank,payable by per-a made a is discounted and aBut where to taken third
son, note,a valid of the authoritythe cashier cannot make indorsement without

directors, corporation. separatethe or from the And thefrom assent of a ma-
directors,jority (without any meeting,)of the that he should anmake indorse-

ment, authority upon purpose.confers no for that-the cashier
action,brought declaringplaintiff upon negotiablean a pay-the note madeWhere

Held,party, mighta third and indorsed to him: — thatable to be have leave to
amend, by filing declaring upon payablea count the same note as to himself.

aAssumpsit, note, 30th,datedupon promissory September
theto and1839, President, Directors of thepayable Co.

or inBank, order, andsixty anddays grace,Ashuelot alleged
indorsed the cashier ofbybe the bank to theto plaintiff.

note in wasquestion Johnsigned byThe Townsend as
and the defendant asby and hadsurety, itprincipal, upon

of the cashier of the bank.the indorsement
in evidence that, to theIt of theappeared prior making

wasTownsend indebted to thenote, defendant, who called
foron him Townsend told the defendant that ifpayment.

a note towould thesignhe bank with he wouldhim, get
andsome the in wasmoney ;him note question thereupon



550 CHESHIRE.

Elliot v. Abbot.

executed. Townsend it to the bank for discount.presented
The cashier told him the bank was not then butdiscounting,
referred him to the as a who had^plaintiff, person onmoney

in the bank, and who woulddeposit take the note.probably
The onagent, toplaintiffs him, concluded toapplication

note,take the a ongave check the bank for the andmoney,
ittold Townsend would be left in bankthe for collection.

Townsend of the sopaid part tomoney received, the
on the debtdefendant, due andhim, informed him that he

not the at bank,could theget money but had thepassed
note to the to which theplantiff, defendant made objection.no

note wasThe left in the bank for butcollection, after-
onwards, some objection itmade, was returnedbeing to the

plaintiff.
theAfter note became due, Townsend having absconded,

the wrote to theagent defendant,plaintiff’s requesting pay-
ment. The called,defendant said he was togoing Boston,
and should see Townsend that he did not; wish to have any

done about it, and whenthing he came back he would
it.attend to

or theMarch,In defendantApril, 1840, saw Townsend in
andBoston, him torequested furnish tomoney take theup

that henote,Elliot should have tosaying take it andup;
the ofday March,on 19th which1840, was the ofday the

of the thewrit,service defendant therequested plaintiffs
to to that he hadsay him, seenagent or heard from Towns-

and the note would beend, soon.paid
the note became theAfter due, toplaintiff theapplied

of the bank tocashier indorse it, who at first refused, but
he would see thesaid directors about it. He afterwards

to four of the directors andapplied separately, they assented
the indorsement should bethat made, which was accordingly

without recourse. The boarddone, consisted of seven.
was no of themeeting directors,There nor any vote upon

subject, nor record made ofanythe an toauthority indorse.
cashier that heThe testified indorsed no to transferpaper
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ofbank,the of the without an recordauthority ;property
in habit of indorsingbut that he was the fordaily paper

thatvote, record,without or one of hiscollection, beingany
the directors,and that he consulted beforeduties as cashier;

he inindorsement,this in the same manner that didmaking
notes.discounting

theThe defendant that evidence wasobjected, insufficient
in toto show the cashier indorse the orany authority note,

to enable the to sustain the action.plaintiff
A verdict was taken for the consent,plaintiff, by judg-

ment to be or thethereon,rendered verdict to be set aside
and for the defendant,rendered to thejudgment according

of court thethis case.opinion foregoingupon

for the hasEdivards, defendant. There nobeen indorse-
ment of this note from the bank to Elliot.

the note had ofIf been the the bank, thisproperty
indorsement would not have thetransferred thetoproperty

because the cashier had no to it.plaintiff, authority indorse
of aauthorityThe is togeneral agent transact the busi-

ofness his R. 29,17 Mass. Salemprincipal. Bank vs.
Bank; 14 62,Gloucester Mass. vs.Wyman Hallow ell

;Bank Ditto 180, Hallow ell BankAugusta Augusta&• &
;vs. 94,Hamlin 11 Mass. vs. Ladd;a. 4Spear Cowcn's&

vs,567,R. Bank Chenango Hyde.of
notIt is that there waspretended any author-general

toin the cashier indorse notes situated likeity this. What-
the hadcashier was derivedauthorityever from different

with the directors, at differentconversations times. It should
ofat a the directors ofmeetingbe given appearing record.

that therecharter states shall he sevenThe directors.
aconstitute board forFour the transaction of business. If

is aanythere thatusage mayless number transact the ordi-
business of the will notnary bank, that authorize this trans-

-which out of thefer, was course.ordinary There has been
no act of thesubsequent to confirm the indorse-directors,
ment.
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thethe case finds that never was the ofBut this property
theand the directors not cashier; authoritybank could give

to thewhich never bank. Itbelongedto negotiate paper
whether the do so.itself couldquestionedbemay corporation

whom was for theHanderson, plain-Chamberlain,)(with
note,laid in anddown, 117,is on BillsIt Baileytiff.

3 is505,vs. The Bank MasonPassamaqnoddy,Wild of
a of anto, that cashier hasreferred bankincorporated prima

on behalf ofindorse, bank,to theauthority negotiablefacie
it. cited theheld The cases 14by by defendant,securities

and Mass. to a180, 97,17 that cashiergo only say,Mass.
oftransfer the funds the bank, without authoritycannot

thosedirectors. But cases admit he mayfrom the that do
to collect notes leftis fornecessary collection,what by

them and no hethis, doubt, do, whetherindorsing ; may
collection,note is left for or as a collateralmerelythe security

the bank anda debt due this;for without any special
thefrom directors. The extendsauthority thususage far,

should be observed thatIt was donenothingat least. here,
directors or stockholderstheof which If it becomplain.

of directors,a majoritythat actingheld couldseparately, not
to indorse the theauthority note, facts atanyconfer least

assent.show their
observed thatto beis the bank had noIt interest in this

ofindorsement the cashiernote. The was without recourse.
that ait be conceded cashier cannot,If virtue ofby his

and authority, transfer the funds ofgeneral thepower bank,
notis this case. The note wasthat nominally topayable

the but was discounted the andbank, by toplaintiff; give
to collect in hisauthority it,him own itname, must be

to the nominalbyhimtransferred payee. This, and only this,
the authoritieswas done. All show that a cashier may indorse

for collection. isa note It done every To enableday. Elliot
collect the ifnote,to itand, sue in ownnecessary, his name,

indorsesthe cashier it. This we think a cashier do bymay
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virtue of his without ageneral authority, vote of the direct-
ors. is justIt what do,nominalany whomay haspayee
no tointerest transfer the indorsement.by

It cannot be thatsaid Abbot authorizedonly Townsend
to his name to the Ashuelot andpledge Bank, did not agree
to become indebted to Elliot. It is quite late totoo make
this objection. informed,Abbot was when he received the

ofmoney of whomTownsend, the wasmoney obtained,
and all the circumstances in it.to He knewregard who
held his note, and he received the with thismoney know-

andledge, objectionmade no and he afterwards; recognized
the note as one he was bound to and topay, promised it.pay

allIn this he ratified the of Townsend.doings

note in wasC. J. The this case drawn payableParker,

to the and there forBank,Ashuelot offered discount. On
being bank,refused at the because the bank was not dis­

theTownsend,the cashier referred tocounting, principal,
the orderit,who discounted an de­hisplaintiff, giving upon

in the bank. Under such circumstances theposit plaintiff,
with of well havebank,the assent the maintainedmight an

bank,of the to recover theaction in the name note hisfor
567, Bank vs.Chenangoown use. 4 AndHyde.Cowen of

theSutherland, in deliveringin that case Mr. Justice opinion
“ is not whether thecourt, questionthe The banksays:of

to in the of aa actauthority trustee,has general capacity
holder of a note,whether bona inpromissorybut the fide

has a tobank is the inrightthe suenominally payee,which
bank. if the bank hadof the I refus­the name apprehend,

a court of would havename, equityits com­the use ofed
on terms.”use,it to allow propersuchpelled

toseems be very reasonable;thus suggestedThe doctrine
that in case the mightof this plaintiffwe are opinionand
in, bank,of the thethe name giving,his actionbroughthave

and thatcosts;indemnity againstan unexceptionablebank
objectedhaveunder such circumstances,not,bank couldthe

VOL. XII. 70
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orTownsend,to the couldthe Norprosecution of action.
to the maintenancethe objectionhave madedefendant, any

bank, instead ofan if theof action same asin the manner
the had furnished theplaintiff, money.

infactsThe in on thealso,ourplaintiff opinion might,
owncase,this have the note in hismaintained onan action

thename, himself,it to byon as madedeclaring payable
name of the Bank.the of AshuelotPresident, Directors Co.&

it,discountwho had toTownsend, theprocured plaintiff
of himselfand delivered it to the promiseas theplaintiff,

thatthe todefendant, sayand could admittednot besurely
whodefendant,a to theit was not the andpromise plaintiff;

a ofTownsend,received from ofwayby partpayment,
the received from with howmoney the knowledgeplaintiff,

was without and who af-obtained,it any objection,making
theterwards in several rightinstances recognized plaintiff’s

init,to a manner that for a jurysuch it would be competent
a on his that availto find to if fact wouldpromise, part, pay,

the must be held acts to ratifiedall these havebyplaintiff,
inthe act of Townsend note asthe to thepassing plaintiff,

a and to him.obligationpromise
both the defendants in noteIf concurred the todelivering

as their to itthe him. is immaterial whatpromise byplaintiff,
is made inname to him. He is,the such thepromise case,

whom the ifto is made. Andpromise one so deliv-person
it, and the otherers afterwards ratifies the act, the isresult

the same.
would that theIt seem alsomight maintain anplaintiff

in name,action on the note his own on it asdeclaring a
bearer,to the the thatpay ground the name ofpromise upon

if he elected,the so bemight,payee regarded as fictitious.
H. vs.446,N. Foster Shattuck.Rep.2 It would certainly
to as available tobe theseem as ifplaintiff, the name of the
had been left blank. 2 Mau.payee Sel. 90, Cruchley

vs. Clarance.
it is not clearAnd that the mightplaintiff not, on the
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us,facts before maintain an onaction a count for hadmoney
and received. The defendant had in fact of amountthepart
of the innote, received of themoney It is trueplaintiff.
that he received not thethis, from but as adirectly plaintiff,

of so much on a debtmoney due from Townsendpayment
to him. But as the note was made to raisepartly money,
in order that such theTownsend to defend-might moneypay

and ofant, as he received the identical money furnishedpart
the how wasby it andknowing after-plaintiff, procured,

wards the claim it would a; not berecognized plaintiffs
construction, so far as the isvery forced plaintiff concerned,

and for the of to holdremedy,sake the that the wasmoney
received to the use asdefendant,of the well as of Towns-
end, themselves,as between thealthough, defendant was
but a surety.

action,ofThe the will notform plaintiff’s per-however^
mit us to the on theseanycase of isgrounds. It notplace

thein the name of and asbrought bank; he declares only
a made to andbank,note the indorsed toupon him, case,the

if it sustained itscan be in must be sopresent shape, upon
that only.ground

the bank never had interest in thisany weAlthough note,
to it as been toobjectionsee no maderegarding having them,

ifto the the canand indorsed indorsement beplaintiff, up-
the The is inheld evidence. termspromise toupon the

did the bank andThe to assigners ;bank. promise pay they
themade the bank wellnegotiable, might transfer it.promise
to theit no defendant,makes difference whether theAnd

and then soldnote,the and indorseddiscounted itbank to
theor whether funds in theplaintiff’,havingthe plaintiff;

in the themoneythe first bankinstance, in-bank, furnished
and thehim,note to defendant to theassentingthedorsing

the acts the defendant’sshowing assentWithouttransfer.
thebyof the note the case of thethe discount plaintiff,to

as farauthority,vs. is an as itHydeChenangoBank of
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togoes, sustain the to if the bankrecover,plaintiff’s right
has indorsed.

then,We come, to the has this note been indors-question,
ed to inthe the thethatby allegationbank? Isplaintiff,

declarationplaintiff’s may denysustained? The defendant
this.

There seems to be no on to sus­sufficient evidence which
tain an indorsement of the directors. A ma­through the acts

of it noassented,them is said this was atjority but; regu­
notified nor in of thoselarly fact at a whomeeting, meeting

did that sufficient toassent, would not have beenalthough
ofhave it the character of the board. Theregiven an act

notshould have either the of it is settledall,been act (and
be metsufficient,whether that would theyunless together,)

or have been a meet­notified,there should orstated, regularly
have in which case theat which all beening, might present,

a have beenquorum good.act of a of Des­majority might
vs. Trustees,Line Packets Man. Co.patch Bellamy &of

205, 224.Ante
it must besustained, therefore,indorsement is onIf the

that the cashier under thehad, circumstances,the ground
to make the indorsement.authority

has,is contended that the cashier author-facie,It prima
that ifheld andindorse securities the bank heby ;toity

of theto transfer theauthority corporation,has not property
of note without a ofindorsement a or vote thebill,theby
what noteshe do is to collect duedirectors, necessarymay

as collateralleft for orcollection, lodged security.orbank,the
505,the 3 seemscited for Masonauthority plaintiff,The

has, toauthority in-that the cashier facie,to hold prima
bank,held the andsecurities by therebynegotiabledorse

and in vs.Bank;the Barry,transfer 17property Hartford
saiddefendant,for the it isalthoughcited that97,Mass.

“ thetransfer of the incannot corporationa propertycashier
from or from theauthority them,withoutnote, perhapsa

them thebyto vested in corpora-directors, powerspursuant
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“ isdo whatmay requi-that heit is said furthertion,” yet
testified toThe usage byof a note.”site for the recovery

with theis in accordancecase, principlesthiscashier,the in
here states that in nolatter case. The cashierin thestated

of bank,theto transfer thehe indorsedcase has property
a ofis not generala Hisauthority. powerwithout special
exist.if suchindorsement, may, facie,prima

or thewithin thenot come principle,case doesthisBut
the or heldbank,note toa belongingwas notThisusage.

to enable the toindorsed plaintiffandsecurity,as collateral
was itthe bank. Nor a note in-offor the benefititcollect

and where an in-left for collection,andbank,thetodorsed
in order to fa-convenient,ornecessary,wasoverdorsement

the owner.for the benefit ofthe collectioncilitate
the cashier indorse the namewhich mayupongroundThe

interest, in isany case,transfer thebank, legalandtheof
nominal,is merelyindorsement transferringthebecausenot

were this indorsement beso,If it mightactualno property.
the bank. it is,of Butas indorsement thatthesupported

for thatof the bank :—thatis the agent purposecashierthe
cashier,as the bank authorizesof hisvirtue appointmentby

such cases.indorsements inmaketohim
in this casethe indorsement mustthisby principle,Tested

because not madeof the anbank, bynot the actisfail. It
into make an indorsement such case.having poweragent

of the bank. The cash-agentsare the generaldirectorsThe
matter of this kind is notand a withinagent,is aier special

can make no difference thathis Itauthority.ofthe scope
that thematter,in this or bank andno interesthadbankthe

There has been nonot dissented. confir-havedirectorsthe
cashier, the or theby bank,of the direct-the actmation of

of an assent to this indorse-no evidenceand there isors,
the defendant.ment, by

was indorsedthat the note byallegationThe plaintiff’s
is a materialfails and thistherefore, ; allegationbank,the

now stands.as the case
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itBut is from views we have taken of thetheapparent,
case, thethat merits are with the The objectionplaintiff.

his arises not want of a ofto from the cause actionrecovery
defendant, on,the the note declared but fromagainst upon

failure of the to the form inthe proof particularsupport
the declaration iswhich framed.

of theInstead, therefore, defendant,forrendering judgment
ifwe should do on this case the meritsas were with him,

theafter verdict is set if he desireaside, may,the plaintiff,
have leave to amendit, and the action thenterms, mayupon

stand for trial.
aside,Verdict leave to amend.set and

Sanders & a. vs. Reed.

land, entered,mortgages upon mortgagees havingbe two neither of theIf there
them,mortgager, uponand the ofwithout the assent of either cut timber the

land, mortgage discharged,after first the mortgagee maywhich the is second
trespass guare cuttingfregit,maintain clausum thefor of the timber.

C., land,being R.,mortgagedathe owner of tract of the same to and then con-
T., him,veyed taking mortgage purchaseland athe to back from to thesecure

money, assigned this, remaining possession,which he to S. After T. in another
person land, him,uponcut timber the under a from without the assentlicense

mortgagees, subsequently paid.—the andof either of the debt due R.to was
Held, S., assignee mortgage, might trespassthat the of the second maintain

fregit against partyclausum the who cut the timber.quare

andclose, cuttingfor theTrespass, breaking plaintiff’s
trees submitted a statement of facts.;certain pine upon

of 1839,the 16th Norrisday Colburn,On September, being
of the samepremises, conveyedin the to Stephenpossession

and on the asame took fromTyler, dayG. backmortgage
which on the 1839,21st ofTyler, mortgage, November,day

was to the induly theassigned Tyler remainedplaintiffs.


