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itBut is from views we have taken of thetheapparent,
case, thethat merits are with the The objectionplaintiff.

his arises not want of a ofto from the cause actionrecovery
defendant, on,the the note declared but fromagainst upon

failure of the to the form inthe proof particularsupport
the declaration iswhich framed.

of theInstead, therefore, defendant,forrendering judgment
ifwe should do on this case the meritsas were with him,

theafter verdict is set if he desireaside, may,the plaintiff,
have leave to amendit, and the action thenterms, mayupon

stand for trial.
aside,Verdict leave to amend.set and

Sanders & a. vs. Reed.

land, entered,mortgages upon mortgagees havingbe two neither of theIf there
them,mortgager, uponand the ofwithout the assent of either cut timber the

land, mortgage discharged,after first the mortgagee maywhich the is second
trespass guare cuttingfregit,maintain clausum thefor of the timber.

C., land,being R.,mortgagedathe owner of tract of the same to and then con-
T., him,veyed taking mortgage purchaseland athe to back from to thesecure

money, assigned this, remaining possession,which he to S. After T. in another
person land, him,uponcut timber the under a from without the assentlicense

mortgagees, subsequently paid.—the andof either of the debt due R.to was
Held, S., assignee mortgage, might trespassthat the of the second maintain

fregit against partyclausum the who cut the timber.quare

andclose, cuttingfor theTrespass, breaking plaintiff’s
trees submitted a statement of facts.;certain pine upon

of 1839,the 16th Norrisday Colburn,On September, being
of the samepremises, conveyedin the to Stephenpossession

and on the asame took fromTyler, dayG. backmortgage
which on the 1839,21st ofTyler, mortgage, November,day

was to the induly theassigned Tyler remainedplaintiffs.
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from the date of hisactual of the mort-possession premises,
1841,March,of when theuntil the 3dgage day plain-deed

trees were cut the defendant,tiffs took The bypossession.
between the first ofdayunder a from Tyler,license January,

of theof same1841, March,and the first day year.
1837, Colburn, theMay,On the of ownerbeing17th day

with other real toit, estate,of this land, Susanmortgaged
of certain notesto theRobeson, signedsecure payment by

dayOn the 16th of 1841,him and April,Milton Chaplin.
andRobeson,the notes to Mrs. were de-theyChaplin paid

deed still remains inbut the herhim, mortgagelivered to
andjointnotes were several,Thehands, butundischarged.

and were thetheyChaplin properas between Colburn debts
were made byThe withChaplin,OfColburn. payments

ofof that the landsavails of the sale portionthe mortgaged
in thenot included to themortgageRobeson plain-to Mrs.

dollars,two hundred fromabout histiffs, paid ownexcepting
anlast is secured attachmentbysum ofThis themoney.

estate ofreal Colburn.
until date of histhe land the deed tooccupiedColburn

of March,until the 3d dayand Tyler occupied 1841.Tyler,
andColburntook possession.the Tyler,when plaintiffs

with theof their d.ealtoccupancy, premisesthe timeduring
thetimber, manufacturingcuttingown, by same,theiras

molestation,orhindrance,let,without eitherselling,and
assignees.or thethe mortgageefrom

from themiles premises, andthirtylivedRobesonMrs.
the andsame;,miles from nofifteen evi-livethe plaintiffs

had any knowledgeof them ofeither thethatexistsdence
with thewere dealing premises, normortgagersthemanner

to ascertain.that they attempteddoes it appear

The defendant standsfor theChamberlain, plaintiffs.
Hemortgager.of the hadTyler,in theconfessedly place

and iswill,a tenant at answerablethanrightsno greater
anthattimber, beingthe act ofcuttingforin trespass
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waste. 5 54, Evans;N. II. vs. 1Rep. N. II.Petlingill
169, Brown vs.Rep. Cram.

The first cannot affect the case, themortgage mortgagee
never entered. N. 529,5 H.having vs.Rep. Cavis Mc-
Clary.

Edwards, Parker,A. A. for the defendant. The de-
onfendant went under a license from andTyler, must stand

the same hein situation as would have done.
had not entered.The had notThey the actualplaintiffs

ofnor the wereright possession. They secondpossession,
and the first hadmortgagees, mortgage not been discharged.

the defendant were aIf astrespasser against any hebody,
so as towas the first mortgagee.

thatThe fact that has been removedmortgage since, does
ofnot alter the therights party.

is aC. J. There inParker, that aprinciple equity, surety
is entitled to the benefit of any security which the creditor

taken thehave frommay principal.
could haveWhether availed himself of thisChaplin prin-

and have held under the tomortgage Mrs. Robeson, isciple,
which it does not seema tonecessary settle inquestion this

the andnotes, thedischargedcase. He paid debt, without
andthe withoutobtaining mortgage, making any claim to

asof so far fromit,benefit thisappearsthe case. For the
he he madehas anwhich andpaid, attachment, isbalance

is no reasonThere forsecured. an interestthrusting upon
hewhich has neverhim, claimed.

it offact, admit doubt whether he wouldmayIn be entit-
to the benefit of such aled aprinciple against Tyler, bona

theor asagainst plaintiffs, assignees ofpurchaser, Tyler’sfide
can beunless madethey withchargeablemortgage, notice

was a andsurety, therefore took subject toChaplinthat his
as such. The defendant is in no connectedrights way with

nor have of the latter been inChaplin, any rights theurged
as the defence.sustainingargument
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isIt settled a maintainmortgagee maythat againsttrespass
a land,thefor timber unlessmortgager cutting his as­upon
sent is toshown, or is be deduced from thefairly circum­

Moore,stances of the case. Smith vs. N. M.(11 551Rep. ;)
5 N. H. 54, vs. Evans. There is no evi­Rep. Pettengill
dence of case,assent in this and the ofplaintiffs’ actionright
would be clear, had held the firstthey themortgage upon
land at the time.

But it is contended that the tomortgage Mrs. Robe-
son force,was in a theas valid title to land, at the time
when the timber was and if therecut; that was any right of
action it her,for the was in and innot thecutting, plaintiffs ;

ator, least, ofthat reason thatby andmortgage, the actual
of the the whopossession defendant, plaintiffs, were second

had the norneither actualmortgagees, constructive posses-
sion, and cannot therefore maintain this action.

objectionare thatWe of this cannotopinion avail.
was stated in theA casemortgage Smith vs.(as Moore,)

is as debt,a mere for thesecurity or asregarded passing the
beestate, whichever for themay necessarylegal preservation

the Theof the ofrights mortgagee. mortgagee has the
of lawfulfor the allestatelegal purpose protection of his

interests.
rule, Robeson isthis Mrs. not inbyTested this case to

the estate,be as at thehaving legal timeregarded when
was cut, notwithstandingtimber herthis mortgage was

thatexistence,in because isthen not necessary, in order
of her interests. Herto the hasprotection mortgage been
so far as she madeand, no; appears,satisfied claim on

toinjuriousthis as her.act,of She hasaccount no in-
and toto be no reason maketerest protected, any objec-

now maintainnor can she action.tion, any There is no
to answered thefair be by considering legal estatepurpose

the would to defeat aher,in as result be ofonly right action
otherwise inwould exist thewhich lawfully andplaintiffs,

benefit towithout her.this any
made hadwho the second no moreTyler, mortgage, right

von. xii. 71



562 CHESHIRE.

v. Reed.Sanders

or as-do hismortgagee,to acts of waste the secondagainst
mortgagee,the first. Eachthan he had assignee, against

is to be ashis regarded,of rights,for the protectingpurpose
the actAnyas estate.holding legaltheagainst mortgager,

be aseither,the assent ofwaste, may regardedwithoutof
of action in suchrightto both. Theinjurious paramount

in the so asas first mortgagee, longbemay regardedcase
to be aand it beexists; may supposedmortgagethe first
that thethe secondbyan action mortgagee,todefencegood

theit could be shown thatexisted, unlessstillfirst mortgage
no of action.and therefore had rightfirst mortgagee-assented,

andisfirst extinguished,the mortgagethatitBut appearing
notand thereforeexists, the defendantrightthat no paramount

there to be noelse, goodone seemsanytoanswerablebeing
doer, shouldboth,a as towas wronghe whowhyreason

the extin-who, aftersecondto the mortgagee,not answer
asbemay regardedthe first wellof mortgage,guishment

far as that isof soestate,the owner the legalbeenhaving
under the mort-of histhe rightstonecessary preservation

circumstances,under is tosuchmortgage,The firstgage.
abeen mere security.as havingbe regarded

ofanydoes not rightof matterview the prejudiceThis
ofin the theconfessedlystands placeHethe defendant.

either toagainst mortgagee,and had no asright,mortgager,
standingeither mortgage,act waste. againstof Asanydo

would be awaste, assent, wrong,of withoutactanalone,
be maintained.mightwhich trespassfor

removed, without anybeenhavingmortgagefirstThe
is relieved from anydefendantthethe mortgagee,entry by

and the case thereforemortgage,a claim thatuponofdanger
had never existed. To in-if thatas mortgagestandsnow

a of theconveyance estate,as legalthat mortgage,terpose
a for theobjectiontechnicalto purposebewould interpose

and would enable a to im-injustice, mortgagerworkingof
the withof second mortgagee,the security impunity,pair

injunction.he were restrained byunless
theJudgment plaintiffs.for


