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Mosseau, attorneyRath, attorney general, and Peter W.D.Thomas
Perrault, attorney, orally), the State.for(.Donald J.

Concord,Green, Winograd,(Michael I. ofCathy J. of Manchester
orally), for the defendant.

Grimes, case,aggravatedIn this assaultC.J. the issues are
hearsay erroneouslyevidence claimed to be waswhether certain

admitted, prove bodilywhether the evidence was sufficient to “serious
jury bytheinjury” whether the trial court misled itsand instructions.

uphold the conviction.We
against recklesslystatedthe defendant that he “didThe indictment

bodily injury by strikingto William Prindivillecause serious the said
eye by juryin left with a fork.” HeWilliam Prindiville the was tried

guilty. tofound His motion set aside the verdict was deniedand was
by Wyman,exceptions transferredand all his were J.

following appeared testimony.facts from the victim’sThe About
18, 1977,A.M., Steve’s,Prindivilleon December arrived at a1:15

Manchester,stop in for coffee. He had been in threetruck different
clubs, only during evening.had had three alcoholic drinks thebut

coffee, men,drinking includinghis he watched fourWhile the
Theydefendant, bunch,” pushedwere aenter the restaurant. “wild

appearedpeople pushedand to be intoxicated. Thearound defendant
Prindiville, pushed declinedwho back but the defendant’s invitation

step groupdown and anotheroutside. Prindiville sat of theto came
everything.”“forget objectionhim Anand asked to to thisover

hearsaytestimony grounds of was overruled on the basis thaton the it
gestae.part Prindiville waswas of the res allowed to continue his

testimony “forgiveperson statedand related that the us ... we’re all
objectionyou I too.”overlook it and will No was made to thedrunk ...

testimony. further testified that after helatter Prindiville finished his
coffee, by someone,he went out to his truck but was turned around saw

eye“something coming indown” and was struck the and forehead. At
time, assailant, knocking ground.himhe hit his to the Hethe same
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and, observing fork in hisarecognized as the defendanthis attacker
using weapon. He could not state whether heahand, him ofaccused

the but then wentfist. He returned to dinerfork or awith awas struck
sutures, eyelidrequired five on his andsevenhospital. His woundsato

eyelid,onabrasions the lowerHe also sustainedforehead.on histwo
thigh.eyeball A doctor testifieda bruisedandscratches on thetwo

sharpwith a blow from aeye injury was consistentvictim’sthat the
although Prindiville could see withthatrevealedTestsinstrument.

blurred.eye probablywasinjured visionhishis
evidence, defendant moved to dismisstheof the State’sAt the close

prove bodily injury.to seriousground State had failedthat thetheon
exceptions.subject towas deniedThe motion

Kiluk,defendant, stand and testified that when hetook theThe
fightdiner, withthe victim about to another manhe sawtheentered

uphelped the altercation. He stated that asbreakthat heand
diner, he asked the defendant to come outside.left thePrindiville

grabbed bya second man him thehe refused butKiluk stated that
Kiluk said that he wenthim come outside. outsideand told tocollar

intending away possible, but that the second man hit himrun ifto
behind, causing him to reel toward Prindiville. He stated thatfrom

fight whichwith him ended with Prindiville onPrindiville started a
striking, bystanderof, until atop the defendant warnedand

coming.was Kiluk further stated that hethat someonePrindiville
hitching hospitalaway was a ride thefrom the scene and towalked

weaponhe did notHe testified that have a andwhen he was arrested.
possession.in Prindiville’sdid not see one

arguesThe defendant that the admission into evidence of the
by companionstatement his that “we’re all drunk” was error. The

argues objection exceptionState that no or was taken to that
Although objectparticular defendant didstatement. to the initial

objectionresponse, hearsaytime wasat the the made no had entered
warningthe case and there was no as to what would come next. The

drunk,” however, clearly hearsaystatement “we’re all was and called
objection a tofor a renewed and motion strike and an instruction to the

disregard.jury entirelyto That statement was of an different nature
objectionwhich wasfrom the one to the made and on which the court

specific objectionruled. A would have allowed the trial court to
may See,any Belkner,e.g.,error that have been made.correct State v.

462, 471, 374 938, 943(1977).Having object,117N.H. A.2d failed to the
may now havedefendant not the issue considered here. State v.

Josselin, 936, 409 Boisvert,(1979); v. 119119N.H. A.2d 1336 State N.H.
174, (1979); Meloon, 76,400 48 v. 119A.2d State N.H. 397 A.2d 1041
(1979).
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arguesDefendant next that the evidence was not sufficient to
support finding bodily injury.”a injuriesof “serious The to Prindiville

alreadyhave been outlined above. Five sutures requiredwere to close
eyelidin his and two onwound histhe probableforehead. It was

sightthat his was blurred because of the wounds. RSA 625:11 defines
bodily injury “any bodyas harm to the which causes severe... loss of or
impairment anyto the health the partor function of body.”of the

sufficiency evidence,rulingIn on the of the we must decide
whether, lightupon viewing in thethe evidence most favorable to the

any of fact could haveprosecution, rational trier found this element of
beyond Schulte, 36, 398doubt. State v.the crime a reasonable 119 N.H.

Virginia, (1979).99 S.(1979); v. Ct. 2781 In our63 JacksonA.2d
requiringthis Ain this case meets test. woundopinion, the evidence

resulting certainlyeyeball in blurred visionand a scratchedsutures
bodily injury.qualify as serious

argument prejudiced by chargeis that he was thefinalDefendant’s
incorporated elements of otherjury which crimes under thetheto

“byaggravated deadlyattempt assault means of aas andstatute such
qualify weaponAlthough “capablewould as aweapon.” a fork of

bodily injury,” when inor serious used the mannerproducing death
chargeexpresslyalleged, did not the defendant withthe indictment

“deadly weapon” in exact words of the statute. Defendant’stheuse of a
may guiltyis, therefore, jury have himargument the found of athat

States,v.charge Dunn United 99 S. Ct.which was never made. See
(1979).2190

byprejudicedopinion the defendant was notof thatWe are the
readingin the statute whichcharge. than mentionsOtherthe court’s

assault,aggravated crime was not mentioned. We areattempted that
abundantlycharge it clear that defendant wasmadethat thesatisfied

attempt.crime and withbeing charged consummated notwith the
aggravatedjury the crime of assaultthe definesThe statute read to

bodilyrecklessly causing] injury“knowingly serious to anotheroras
by deadlybodily weapon.”of a Theinjury means courtto anotheror

bodily injuryaggravated“[tjhat’s assault. . . serious orthen added
gave statutorydeadly weapon.”bodily injury The court then theplus a

“firearm,meaningdeadly weapon a knife or otherasof adefinition
thing in the manner in which it is used ... is.. whichor .substance

bodily injury.”capable producing death or serious Thisofknown to be
statutory bodily injuryby ofdefinition serious asthewas followed

above.stated
hour, requestjury for about one a washad deliberatedAfter the
aggravatedbetweenexplanation of the difference assaultfor anmade

that,jury purposesthe for the of thisThe court instructedand assault.
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bodilycausing injury” and“seriousmeantcase, aggravated assault
exception to thiswas nosimple Thereassault.explaintoonwentthen

charge.additional
prejudicewasshow that there noopinion, considerationstwoIn our

First, perfectlyinstruction made itthe additionaldefendant.to the
aggravated was toassault confinedparticularin casethisthatclear

originalthough charge jurybodily from the theinjury” even“serious
by bodilyalso be committed nonseriousit couldlearned thathad

deadly Second, assumingweapon. that theby eveninjury ainflicted
dangerous weapon,use ofon the basis of a thejury verdictdid return a

supportto such a verdict.sufficientwasindictment

aggravated assault,only one offense ofRSA creates631:2
ways. clearlymay in different The defendant wasbe committedwhich

chargedby aggravatedwasthat he withthe indictmentinformed
anyassault, judgment on indictment would bar triala the futureand

against arisingaggravated Prindivillefor assault fromdefendantof
Harlan, 598,116 364 A.2d 1254occurrence. State v. N.H.the same

specified facts sufficient toThe inform the(1976). indictment
definiteness, enablingadequate preparehimwith thus to adefendant

deadly weapon clearlywas setThe use of a forth with thedefense.
Although “deadly weapon”used a fork. the wordsspecification that he

fork,used, striking eye alleged,personof in the with aa asnot thewere
deadly weapon.clearly fork as a The defendant was notidentifies the

chargedwhich he wasdoubt as the offense with nor the meansin toleft
allegedhe to have committed theby which was offense. State v.
462, (1977);Belkner, Greenwood,374 A.2d 938 State v. 113117 N.H.

2d,625, (1973); 41 Am.312 695 Jur. andA.2d IndictmentsN.H.
(1968); C.J.S.,105 see 42§ Indictments andInformations Infor­

Annot.,(1944);100mations (1939). Assuming,§ 121 A.L.R. 1088
therefore, jurythat the returned a verdict the basis ofon the use of a
deadly weapon, prejudiceisthere no to the defendant inasmuch as he
was not of aconvicted crime with he charged.which nothad been

Exceptions overruled.

All concurred.


