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Hillsborough

No. 79-215

HampshireofThe NewState

v.

KelleyErnest L.

24,January 1980

Heed, attorneyattorney general (PeterRath, W. assistantD.Thomas
orally), State.general, for the

Manchester, by orally,brief and forO’Shaughnessy, ofDaniel W.
the defendant.

GRIMES, C.J. The issues before the court are whether the
felon, processdefendant, was denied due when he wasa convicted

possessing handgunaof the offense ofRSA 159:3underconvicted
weaponoffering specific evidence that the was notthe Statewithout

159:7, and whether the trial court’swith RSAin accordanceobtained
forprior convictions were admissibleruling defendant’sthat the

right testify inhis to his own behalf.improperly chilledimpeachment
reject claims.We both

Hillsboroughin theappeal criminal convictionsfromThis case is an
County Although originally grandSuperior byCourt. theindicted

ultimately bycrimes, was convictedvariety the defendantjury offor a
637:3, :111(b),taking firearm,jury of a RSAa for the unauthorized
juryassault, The defendant waived trial and631:1.simple RSAand
bypossessionof a felon of aguilty by court on athe chargewas found

159:7, requirescompliance with RSA whichhandgun innot obtained
permit. RSA 159:3.a

bycharges, as established at the trialgiving to theseriseThe events
Antrim,Sr., Hampshirevictim, Craig, ofChief the NewClarkthe

28,1978,evening Apriloffollows. On theDepartment, were asPolice
pursuedchief a motor vehicle for apolice patrol, theonwhile routine

gotstopped, the chief of his caroutWhen the vehicletraffic violation.
registration.the driver’s Whileto obtainapproached the vehicleand

byhowever, grabbed from the defendant whodoing so, behindhe was
ground, kneed him in thesixty-five-year-old chief to thethrew the
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shots,ribs, his revolver and fired three one near theand tookback
shots, defendant beat thechiefs ear and two near his Between thefeet.

Then,weapon.with the as another vehiclechief on the cheekbone
brother, takingwithapproached, fled his the chiefsthe defendant

day.nextwas recovered thesidearm. The revolver
case, presenteddefendant noof the State’s the evidence.At the close

defendant’s motion to exclude evidence of hisThe court had denied
testifyprior that he did not in his ownconvictions. Defendant claims

so,knowledge priorif didof his that he his convictionsbehalf because
testimony. exceptionsimpeach his Defendant’s werewould be used to

Cann,by J.transferred
argues chargeThe defendant first that the of unauthorized

byhandgunpossession of a a felon should have been dismissed because
prove weaponthe did that the was not inState not obtained

police testimony trial,accordance with RSA 159:7. The chief’s at the
however, ample weaponevidence that thefurnished was not obtained

requiresin RSAaccordance with the statute. 159:7 that the felon
chief,signed bypermit police appropriateobtain a the or other

official, city. Moreover, permitof the or a so obtained is not atown
authority carry any handgun specific authoritybutblanket to is a

acquisition particular gun. Thus,which relates to of athe it is clear
weapon against will,ifthat the defendant took the from the chief his as

found,jury judge weaponthe and the could not have been inobtained
conformity with RSA 159:7. States,Durant v. United 292 A.2dCf. 157
(D.C. App. 1972), not,(1973).cert. denied 409 U.S. 1127 needWe
therefore, mayconsider whether on different facts a defendant be
required possessionto demonstrate that his of a firearm is authorized.
See, Jones, 403,e.g., v.Commonwealth 372 Mass. 361 N.E.2d 1308

Annot.,(1977); (1976); McKelvey States,69 A.L.R.3d 1054 v. Unitedcf.
Keggon,(1922); (1874).260 353 v. 55U.S. State N.H. 19

byprocesswasThe defendant’s claim that he denied due the failure
of the trial court to priorexclude evidence of his convictions need not

fullyquestiondetain us. This has been considered and decided
adversely Wayneto the defendant in the case of State v. Kelley,J.

Accordingly,decided this the convictiondate. is affirmed.

Exceptions overruled.

DOUGLAS, J., only regard priordissents with to the use of
impeachment purposesconvictions for as stated in his dissent in State

Waynev. Kelley date;J. decided this the others concurred.


