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Rath, attorney generalThomas D. Heed,W attorney{Peter assistant
general, orally), for the State.

Cathy Green, Manchester, byJ. of orally,brief and for the
defendant.

KING, aggravatedJ. The defendant was indicted for the offenses of
assault, III, hindering apprehension another,RSA 631:2 the ofand

by1(b). jurytrialRSA 642:3 A resulted in guiltyverdicts of on
charges hindering apprehensionof and of the lesser included offense

assault,simpleof RSA 631:1.
trial, hinderingPrior to the defendant moved to dismiss the

apprehension charge insufficiencybased on of evidence and also
suppress three-year-oldto of burglarymoved evidence his record of

presentationconvictions. Both motions were denied. After of the
trial,atevidence the defendant moved for directed verdicts on all

indictments. These motions were also denied. The defendant
seasonably excepted rulings, questionsto the court’s and all of law

by (Cann,were J.).reserved and transferred the Trial Court
evening 28,1978, victim,April Craig, Sr.,On the of the Clark chief

Department,of the patrolAntrim Police was on routine when a
byoccupied persons passed patrol by crossingvehicle two his car a

yellow pursuit speedsAfter approximating ninetydouble line. a at
hour, stopped Antrim-Benningtonmiles an the vehicles at the landfill.

vehicles, Craig recognizedAs driversboth left their Chief the other
operator as registration,the defendant. When asked for his the

responded: you anything me, you’re goingdefendant want from“[I]f to
get Subsequent testimony duringhave to it.” adduced the trial

byindicated that the motor vehicle was Kelley,owned Ernest brother
of the defendant.

Craig approached Kelley vehicle,As Chief grabbedthe he was from
ground by brother,behind and thrown to the Ernest,the defendant’s

passenger Kelleythe in the vehicle. The begandefendant then
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fists, Kelleystriking with his as did his brother. Ernest thenthe chief
gunrevolver, him with the and fired threestruck shotstook the chiefs

scene,leaving the theBefore defendant told Chiefin his direction.
incident,Craig reported this the defendant would “takeif he everthat

Craig’s eveningCraig Laterwife. that a Statecare” of both and
Kelley forcedtrooper vehicle and it off the road. Theobserved the

flee, apprehended.attempted but wastodefendant
there was sufficient evidence before theThe first issue is whether

hindering apprehensionjury of the of histo convict the defendant
argues jurythat the could not conclude that heThe defendantbrother.

presentedno directoperating because evidence waswas the vehicle
from the scene of thethe vehicle assault.that he drove

fact, however, may byprovedA be circumstantial evidence.
proof of orconsists of facts circumstancesCircumstantial evidence

give soughtinference of the truth of the factwhich rise to a reasonable
301, 294Canney,proved. (1972).112 A.2d 382to be v. N.H. It isState

mayevidencewell established that circumstantial be sufficient to
guilt beyondfinding by jury aa of reasonable doubt. Statewarrant the

329,Palumbo, (1973).306 A.2d 793 The law nov. 113 N.H. makes
of a fact anddistinction between direct evidence evidence of

maywhich the existence of a fact be inferred.circumstances from

drivingthehere indicates that defendant was theThe evidence
Craig,bystopped that the defendant went to thewhen Chiefvehicle

assault,leavingupon the scene ofcar the and thatdriver’s side of the
driving eveningvehicle later that when he washe was the

conclude, therefore,by trooper.apprehended We that thethe State
jury inference that theproperly draw the defendant was thecould

scene of thewhen he left the assault. See State v.driver of the vehicle
855, (1978).Taylor, 395 A.2d 1239118 N.H.

argues jurythat it was error for the toThe defendant next consider
subsequent operation of the automobile inevidence of the defendant’s

hinderingwas indicted forthe defendant theAntrim because
Kelley “by driving himapprehension Ernest from the scene of theof

all,theft,” which, place Bennington.if it occurred at took inan event
consideration of the Antrimasserts that incidentThe defendant

indictment,inbecause it was not raised the thusshould not be allowed
prepare adequatedenying opportunity to an Thehim an defense.

incident,driving after the like the ofevidence of in Antrim evidence
incident,driving simplyis circumstantial evidencehis before the

that he went to the driver’s side of thecoupledwhich with the fact car
findingfor a that he drovesupplies evidence the car fromsufficient

Bennington.inthe scene
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argues juryifthat even theThe defendant found that he was
vehicle, prove beyondoperating failedthe the State to a reasonable

offense, namely, hisdoubt an element of the intent to commit the crime
charged. intendingThe defendant contends that rather than to hinder

brother, fleeingapprehension preventof his he was tothe his own
apprehension.

642:3, hindering apprehension,the offense ofRSA which defines
Code,Penalwas drafted from the Model 242.3. Under that§

provision, prove purposethatthe State must the defendant’s was to
CODE,apprehension, prosecutionhinder or conviction. MODEL PENAL

not,9, (1959)). however,This need(Tent. at 196-97 be§242.3 Draft No.
In Commentsthe defendant’s sole intent. the to 208.32 of Tentative§

9, recognized, example,Draft drafters of CodeNo. the the for that a
person may give personal (inrelief the form of money),food or not with

impeding enforcement,the intent of law but rather with the motive of
sustaining fugitive. Significantlythe declared,the draftsmen “[w]e
prefer recognize may mixed, permitto that motivations be and to
conviction purpose present.”where the atobstructive was Id. 197-98.

likelyIt is that the defendant wanted to flee from the scene of
upon Craig.his assault Chief It is also reasonable that he did not want

apprehended,to see his brother and thus transportintended to his
brother from the scene as well. We held that because the statute allows

motivations,such a mixture of juryand because the reasonablycould
presentedfind from the evidence that purposean obstructive was

here,present proper.the conviction was
The second issue is whether the trial court byabused its discretion

ruling priorthat the defendant’s criminal convictions were
impeach testifyadmissible to him if he chose to in his own behalf.

Following State,well-settled law in justicethis the trial denied the
suppressdefendant’s three-year-oldmotion to his burglary

Lavallee, 207,convictions. (1979);See State v. 119 N.H. 400 A.2d 480
290,Cote, 294-95, 111, (1967),108 N.H. 235 A.2d 114State v. cert.

denied, (1968); Duke,390 1025U.S. State v. 292, 123100N.H. A.2d 745
(1956).

arguesThe determiningdefendant that in admissibilitythe of a
priordefendant’s impeachcriminal convictions to credibility,his the

court pleasmust draw a guiltydistinction between pleasof and of not
guilty which in guilty.resulted verdicts of The defendant reasons that
adjudications guilt guiltof mayafter denial of properly be used for
impeachment theybecause are indicative of a defendant’s lack of
veracity, whereas convictions guiltbased on admitted reveal a
willingness to Consequently,tell the truth. guiltyconvictions based on
pleas impeachmentshould not be used purposes.for The defendant
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therefore, guiltyasserts, pleashethat because entered of to the
1975, doingburglarycharges in and in so did not lie to aof court or to a

prior shouldjury, of convictions not be admitted forhis record
impeachment purposes.

in distinction that would have this courtfind no merit aWe
many theyrealityeyes defendants who know havethe thatclose its to

exchangeguilty simply in for a less severepleadcrimescommitted
bargaining. necessarilyarranged by It is not a matter ofpleapenalty

negotiatingtruthfulness; formatter of a lesser sentence.it is often a
25, (1970).Alford, 400 U.S. 37v.See North Carolina

testify, credibility,had elected to hisIf defendant here likethe
witness, impeached byany have beencouldof other evidence ofthat

supra; supra.Lavallee v.v. State Coteconvictions. Stateprior criminal
testify subjectto anda choice whether himselfwithHe was confronted

testimony and allowwithhold his his version toimpeachment or toto
latter course.He chose theremain untold.

ruling effectivelythethat trial court’sThe defendant asserts
righthis testify“chilled” constitutional to in Thehis own behalf.

prioracknowledges of athat admission criminal convictiondefendant
and,by past,RSA 516:33 in the hasimpeachment is sanctionedfor

consistently supra;attack. v. Lavalleeconstitutional Statewithstood
however,defendant,supra. The would have this courtv. CoteState

ground priorthat the admission ofrule on theoverturn this
solely impeachment purposes constitutes a denial offorconvictions

1,right process bydefendant’s to due guaranteed partthe of law as
Hampshire Constitution15 the and the fifth andarticle of New

theto United Statesamendments v.Constitution.fourteenth See State
State,254, 492 (1971). But seeLowellSantiago, P.2d 657 v. 57453 Haw.

(AlaskaP.2d State, 1354, 1366-671281 1978); (Md.Burrell v. 399 A.2d
App. 1979); State, 689, (Okla.Coats App. 1979).v. 589 P.2d 697

argues priorofthat the use convictions forThe defendant
upon rightimpermissible burden his toanimpeachment constitutes

analogous rejected inThis claim is to thattestify in his own behalf.
States, 148, 155-56 (1958):Brown v. United 356 U.S.

choice, weighing ad-after thehas thedefendant][The
againstvantage privilege, self-incriminationof the

ofadvantage putting forward his versionofagainst the
witness, testify Hereliability not to at all.aasand hisfacts

givesFifth Amendmentreasonably theclaim thatcannot
but, testify, anif he elects toonly this choicehim not

he hason the mattersimmunity from cross-examination
Fifthdispute. It would make theput inhimself
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only safeguard againstnot a humaneAmendment
self-disclosure, positivejudicially but acoerced invitation

partytruth a offers to tell.to mutilate the

right testifySimilarly, inconsistent with a defendant’s toit is notId.
impeachprosecution allowed to the defendant with aisthat the

Arizona,him in violation of Miranda v. 384obtained fromstatement
York, (1971);cf. Mincey v.New 401 U.S. 222(1966).436 Harris v.U.S.

Arizona, Although(1979). in this385 defendant situation437 U.S.
alternatives,unpleasanttwo such aoften choose betweenmust

See,thought process. e.g.,due v.is to violate Statedilemma not
1208,217, 233-34, (1977);Ruzicka, 12162d 570 P.2d89 Wash. cf.

(1976).Henry, 425 U.S. 25v.Middendorf
solely an withobject is not to surround accusedThe of a trial

legal safeguards to discover the truth. What abut also
whether he should be believed.person is often determines

case,voluntarily in a hetestifies criminalWhen a defendant
acceptjury his word. No sufficient reasonthe toasks

why jury not be informed what sort ofappears the should
asking his word. In transactions ofperson them to takeis

thing theyprobablyeveryday is the first that wouldlife this
know____Lack may byevincedof trustworthiness bewish to

abiding repeated contempt for islaws which heHis and
obey... thoughmorallylegally bound to the violationsand

involving “dishonestysolely with crimesnot concernedare
false statement.”and

296, 235 A.2d at 115.atCote, N.H.108v.State

barring involvingA rule the use of convictions for crimes not
truth-telling grant advantage.the defendant anwould unfair He

knowingtestify althoughwould be able to that he had been convicted
crimes, jury impressionof several the would be left with the that the

defendant had led a life free from crime. This unfairness is intensified
prior prosecutionwhen convictions of witnesses are used to affect
credibility.their The fact that the indefendant this case has

certainlyburglaries honesty.committed two bears on his

RSA prior516:33does not limit the use of convictions to those
involving purposeinfamous crimes. The of that statute is to remove

disqualificationthe testimonial of a felon while at the same time
making prosecutionit clear thethat would preventednot be from
using evidence of impeachmenthis conviction for purposes. State v.
Archer, (1874).54 nothingN.H. 465 There is which indicates that RSA
516:33 was priorintended to limit the kind of convictions which could
be so used.
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instructed, jury not usethe willproperlythatsatisfiedWe are
ofproper exercisepurpose. Theimproperanforprior convictionsthe

prior convictions thatthe use ofwill barby courtthe trialdiscretion
Mann, 412,112 N.H. 297v.See Stateprejudice.unduewould cause

(1972).664A.2d
in this casethat the trialand holdprior judgecasesourWe reaffirm

toruling choseif the defendantin thatdiscretionhisnot abusedid
burglarythree-year-oldhisintroducecouldtestify, Statethe

convictions.
overruled;Exceptions appeal dismissed.

DOUGLAS, dissented;J., the others concurred.

Douglas, J., dissenting.

byto discard an outmoded rule of law notThis court declines
stringent priorlimitations on the use of convictions toimposing more

bylight systemcredibility. recent initiatives the federalIn ofattack
courts, compelled postureI am to reexamine the ofand various state

this court.
516:33, permitswhich ofof RSA the admissionSince the enactment

impeachment purposes,prior crimes for this courtevidence of certain
onlysubjectevidence was to “theheld that the use of such closehas

discretionary powers.”in the exercise of itsof Trial Courtcontrol the
111,290, 297, 235Cote, 116(1967); generallyA.2d see108 N.H.v.State

207,Lavallee, (1979). Although400 A.2d 480119 N.H.v. RSAState
crimes,”only practicein hasto “infamous this been516:33 refers

justifyliberally exceptto admission of allconstrued crimes
Travis, 220, 131supra;v. seeState v. 82 N.H.misdemeanors. State Cote

policy places many(1926). standardless criminalA. 598 Such a
situation.defendants in a difficult

right testifyof an accused to inprocess includes the his ownDue
Oliver, (1948).257 ForIn re 333 U.S. those criminalbehalf.

records, willprior possibility past convictionsdefendants with the that
credibility mightprejudicethatimpeach and undue resultbe used to

major in decision whether or not to take the stand.is a concern the

accused,The has a “record” but whowho thinks he has a
charge,present placed grievousdefense to the is thus in a

stand,staysIf offdilemma. he the his silence willalone
guilty.prompt jury testify,him Ifthe to believe he elects to

him,provable impeachhis “record” becomes to and this
again likelyis to doom his defense. Where does the balance

justiceof lie?
McCormack, (2d 1972).Evidence 43 ed.§

prior divulged,If the accused testifies and his record is jurythe
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might draw what Justice Stevens legallyonce referred to as the
impermissible inference that likelythe defendant “is more to have

beingcommitted the offense for which he is tried than if he had led a
Harding, 84, 89blameless life.” See United States v. (7th525 F.2d Cir.

WlGMORE,1975). generallySee I (3dEVIDENCE 1940).57 ed.§ The
impermissibleof juryeffect this inference on the extensivelywas

bystudied inKalven and Zeisel an studyauthoritative of the
system.jury studyAmerican The revealed that prosecutor’swhen the

favoringevidence contained contradictions defendant,the the
acquittal rate for those with no record comparedwas 65%. This with

acquittal onlyan rate of 38% when the evidentiarysame
existed,contradictions but the defendant either had a record or failed

JuryZeisel,testify. Kalven and The American (1966).to 160
significant of all priorThis is because 47% defendants studied had

supportrecords. Id. at 145. Statistical evidence and common sense the
possibility prejudice priorconclusion that the of from admission of a

“chilling mighthasrecord a effect” on defendants who otherwise take
strongly defendants,the stand. When the evidence favored the those

time;with a record testified 53%of the those without a record took the
stand 90% of the time. Id. at 146.

bring priorSome defendants elect to out the record on direct
in impact. Regardlessexamination a tactical effort to soften its of how

in,gets however, impactthe juryevidence the on the is substantial.
jurorsOther studies have confirmed that fail impeachmentto utilize

merely assessing credibility; theyevidence in regardrather tend to it
guiltas an indication the likelythat defendant’s is more because he has

guilty past. Comment,been in the See Other Crimes Evidence At Trial:
Matters,Balancing and 763,Other 70 YALE L.J. (1961).777Of

Although clearly recognizing prior“that convictions have an
prejudicial effect,”inherent this relycourt continues to on the

“discretion” of the trial andcourt the limitingcurative effect of
Lavallee, 207,instructions. State v. 119 N.H. 400 (1979);A.2d at 483

Black, 837,836,State v. 1177,116 N.H. 368 A.2d (1976),1178 cert.
denied, Instructing431 (1977). juryU.S. 906 disregard priorthe to a

assessing guiltrecord when is experiencesimilar to the writer Leo
Tolstoy boydescribed when as a he was asked to stand in a corner for
five minutes course,and not think about a white bear. Of such a feat of
psychological wizardry Jeans,cannot be ADVOCACY,done. p.TRIAL

(1975). Supreme237 As the States,Court stated in Bruton v. United
(1968):391 U.S. 123 are some incontexts“[TJhere which the risk that

jury not, cannot,the will or great,follow instructions is so and the
consequences defendant,of failure so practicalvital to the that the and

jury systemhuman ignored.”limitations of the cannot be Id. at 185.
Responding level,to cries for reform Congressat the federal
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Evidence, onlyRules of which admitsthe Federal609 ofenacted Rule
statement,”“dishonesty or felonies where theor falsecrimes of

anyoutweighs possible prejudice. alsoRule 609probative value
yearsten on the use of crimes forlimitation ofimposes remotenessa

impeachment purposes.
taking place at the state court level. The Iowais alsoReform

priorof athat evidence conviction ishas ruledSupreme Court
onlycredibility if the conviction involvesto attackadmissible

statement,” judge probativeand the finds that“dishonesty or false
Martin,State v.outweighs prejudicial effects. See 217 N.W.2dvalue
that536, 1974). That court also indicated decisions on the(Iowa542

hearings.pretrialbe made atadmissibility prior crimes shouldof the
Id. at 543.

adopted procedurea rule of similar toSupreme of AlaskaCourtThe
holdingSupreme in Inby Court Martin.required the Iowathat

yearsplaced remoteness limitation ofaddition, a fiveAlaska courtthe
impeachment purposes.any See Lowell v.prior crime forofon the use

State, (Alaska574 P.2d 1281 Sup. 1978).Ct.
accused,impeachprior to the “a remnantLabeling of crimesthe use

Virginia Supreme AppealsCourt ofpast,” Westthefrom a barbaric
involving perjuryexcept or falserecently for convictionsheld that

impeachswearing, prior crimes was inadmissible to theofevidence
(W.Va.McAboy, Sup. App.131v. 236 S.E.2d Ct.defendant. See State

1977).
254,Santiago,Supreme in State v. 53 Haw. 492CourtThe Hawaii

totally prioradmission of all evidence of(1971) to bardecidedP.2d 657
regardless probative Basingof value.impeach'a defendantcrimes to

grounds,process the court held “that to convict aon duethe decision
prior crimes have been introduced towherecriminal defendant

credibility a witness violates the accused’sasimpeach his
260,testify Id.right in his own defense.” at 53 Haw.toconstitutional

knowledge,my was the first state bar thethis to661. To492 P.2d
prior crimes on such a broad constitutionalofimpeachment use

footing.
go Santiago,in I amAlthough as far as the Hawaii courtI would not

legal thinkingstep with current and withis out ofconvinced that Cote
preferIjury system human nature. to chart areality andof thethe

justice”“balance of allows thethat theI believemiddle course.
only prior that bear on the defendant’sfeloniesof thoseadmission

(Douglas,truth-telling ability. supra con­J.See v. LavalleeState
encompasscurring). This would such crimes as false swearing,

embezzlement,fraud, pretense anyfalse or otherperjury, criminal
ability to tell the truth. Crimes offelony probative of the accused’s

inadmissible; relationshipI see no rational betweenwould beviolence
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truth-telling. mayandviolent behavior and Murder assault evince a
theydisposition necessarilybut are notvicious indicative of

Ladd,dishonesty. Credibility Trends,See Tests—Current 89 U. PA.L.R.
166, generally (Chadbourne(1940). rev.).3A WlGMORE 926178 See §

deprive prosecutor rightpolicy the ofSuch a does not his to resort to
priorcareful cross-examination and to use inconsistent statements to

credibility.challenge jury precludeda Nor is thedefendant’s from
using helpwitness-stand demeanorthe defendant’s to it assess
credibility. importantly, alreadyMost because it has not inferred

record,guilt juryprior carefullyfrom a the more scrutinizes the
testimony. benefit derivedaccused’s The from the defendant’s
concerningtestimony outweighs anyhis version of the facts far State

course, priorinterest of which I am aware. Of conviction would be
permitted impeachment voluntarilyiffor a defendant asserted that

priorhe had no record when he in fact did.
prior probativeOnce a crime is to bedetermined of the defendant’s

veracity, inquiry Presently,the onnext centers remoteness. the
determination of remoteness is left to the discretion of the trial court.

Cote, 297, 235 116; Duke,State v. 108N.H. at A.2d at State v. 100N.H.
result,294, 123 a guidelinesA.2d at 745. As defendants have fewat in

assessing possibility pastof example,the the admission of crimes. For
Cote, 15-year-old breakingin enteringa conviction for and and

larceny objection. practicewas over defense Such aadmitted fails to
recognize meaningfulthat “old convictions are not a index of a
propensity Puco, 539,to v. (2dlie.” See United States 453 F.2d 543 Cir.
1971). might prejudiceThis also singlethe defendant who aside from a
transgression years ago maycommitted have a blemish-free record.

Burgerjudge,While a circuit Chief Justice addressed the issue of
States, 936,remoteness in v. (D.C.Gordon United 383 F.2d 941 Cir.

denied,1967), (1968).cert. 390 1029U.S. There he stated that “[t]he
priornearness or ofremoteness the conviction is also a factor of no

importance. involvingsmall stealing,Even one example,fraud or for
long by legallyif it occurred before and has been followed a blameless

life, generally groundshould be excluded on the of remoteness.” Id. at
940.

LegislatureHampshireI yearsnote that the New has chosen five as
prioran indication of remoteness for offenses under both RSA 318-B:4

Act,(Supp. 1977), DrugIII I,the andControlled RSA 262-B:2 the
convictions, legislatureHabitual Offender Statute. For DWI the

yearschose seven as ofan indication remoteness. RSA 262-A:62.These
statutory concerning legislature’slimits are instructive the view as to

priorwhen Accordingly,a crime becomes too remote. I would admit
crimes, veracity,no impeachwhether or not indicative of to the

yearsifdefendant the crime was more than seven old.
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Further, priorno crime evidence should be admitted unless the
containing specific, underlying factsstate files a motion indicative of

veracity.relationship pretrialtheto defendant’s Athe conviction’s
hearing then be held in which thein limine should court should make

regarding admissibility.specific, findings Superioron the record See
appellatefacilitateRule 68. This should review. The FirstCourt

recently approved pretrial hearingsAppeals of suchCircuit Court of
they athe accused to make more informedbecause enable decision on

testify. Oakes, 170,whether to See United States v. 565 F.2d 171-72
(1st Bennett,1977); (R.I. Sup.Cir. v. 405 A.2d 1181 1979).State Ct.

objectThough agree truth,”I that one of a trial is “to discover the
open-endedinquiry subjectedso that thethis must not be defendant is

prejudice. exist,“Where viableto undue alternatives deceptivedo it is
rely clearlypursuit practice.”of the truth to defend a harmfulto on the

evidence,supra at 134. TheBruton v. United States rules of and
rule, denyhearsayespecially are meant to certainthe “truths” to the

heard,jury, they testimony mayweren’t but because thenot because
system“The has no suchbe unreliable. Continental restraints. The

stand, everythingrecites his name andwitness takes the he wishes
Advocacy,Jeans, Trial p. (1975).at hand.” 212about the matter

Generally juvenile or school records are notone’s admitted. Thus the
extent,is, jury. polygraphwithheld from the“truth” to that Even a

directly credibilitytheexamination relevant to defendant’s was
myrecently by (over dissent), thereby limitingthis courtbarred the

concerningjury’s “truth” aaccess to the total defendant. See v.State
(1979).500, A.2d 424French, 403119 N.H.

groundsAccordingly, process Ion due would reverse and remand
potentialof the usethis case for a new trial because of defendant’s two

burglary testifyinghimprior convictions that deterred from as to his
version of the incident.


