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HampshireUnited States District Court for the District of New
No. 79-115

David and Petra Gazzola

v.

Clements, Commissioner,John A.
Department Highwaysof Public Works and

29,January 1980
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Manchester,Fine, by orally,briefStephen R. of and for the
plaintiffs.

Rath, Jenkins,attorney general (Martin attorney, byR.Thomas D.
orally),brief and for the defendant.

DOUGLAS, States DistrictJ. The United Court for the District of
C.J.) questionsHampshire (.Devine, has certified six underNew our

generally rightquestions on arule The focus condemnee’s to a34.
wayhearing being park.if his land is taken to make for a State

appraisalCouncil authorizedIn 1962 the Governor and the and
Pawtuckawaypurchase required project.for the Stateof land Park

belongingparcels was landof the involved to Mr. KrickorOne
Arzoumanian, plaintiffs.a close friend of the Mr. Arzoumanian was

home, negotiationskeep his andin his desire to between himadamant
years. Inover several theand the State continued meantime the State

surrounding propertyacquired land the Arzoumanianthe and the
park project went forward.
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attempted buyThe toIn Mr. Arzoumanian died. State the1975
owingproperty estate but failed to offrom the decedent’s lack funds.

30, 1976,January propertyestate sold the to David and PetraOn the
Gazzola, plaintiffs plaintiffsin this action. Since that time thethe have

property.ontheir home themade
session, appropriated funds withlegislature, specialinIn 1978 the

department developmentof andwhich the resources economic
(DRED) acquire property Pawtuckawaycould the for the State Park.

1978, appropriationsLaws ch. 49. Included within the bill were
limiting sections,explanatory “Anyseveral and one of which read:

byacquired purchased.. . shall be publicland the commissioner of
highways, governorapprovalworks and with the of and council.”

1978, directive,49:6. toLaws Pursuant this and in accordance with
219:2, grants authorityRSA propertyboth which to DRED the to take

by park purposes, V,eminent domain for and RSA 228:6 which
department public highwaysauthorizes the of works and to assist

agencies acquiringother State land,in the publiccommissioner of
highways procedures acquire plaintiffs’works and initiated to the

land.
plaintiffs representatives theyThe made it clear to DRED that

any Later, 17,1978,price. departmentwould not sell at on October the
highwayspublic plaintiffsof works and informed the that an

appraiser towould be sent determine the fair market value of their
20,property. reviewingOn October after the circumstances of the

proposed taking, the DRED commissioner determined that the
gocondemnation should forward.

days plaintiffs’Five later the counsel met with DRED
offered,representatives. exchangePlaintiffs in promisefor a to

taking, developingterminate to refrain from usingthe or their land in
any incompatible park purposes,manner with permitand to park

enjoyment property. rejectedusers the of their DRED the offer. The
plaintiffs complainta in gavethen filed federal district court that rise

questions.to the certified
Question 49,Chapter 6,No. 1. “Does Section of the ofLaws 1978

preclude grantedpowerthe eminent domain Departmentto the of
Development byResources and Economic beingRSA 219:2 from

against plaintiffs’ property?”exercised questionThe toanswer this
219:2,hinges grantson whether RSA which powereminent domain to

DRED, is subsequentinconsistent with the appropriations directive,
1978, plaintiffs pointLaws 49:6. The speaksout that 6section in terms

“purchase”of rather than “condemnation” or They“eminent domain.”
argue “purchase”of legislativethat use the word evinces a intent to

power acquiring plaintiffs’DRED’slimit to bythe voluntaryland
argument.rejectWesale. this
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Basically plaintiffs implied repealask this to findthe court an
finding,suchWe are reluctant to make a and weof a former statute.

only if the between the twowill do so conflict enactments is
Planningthe Town v.Bd. Selectmen Merrimackirreconcilable. of ofof

Bd., 150, successful,(1978).1122 To be118 383 A.2d evidence ofN.H.
byconvincing party urgingpresentedmust be the thatforce there is
Justices,Id.; 325,implied Opinion the 107 221repeal. N.H. A.2dan of

(1966).255

plaintiffs provingdo not theirIn case the sustain burden ofthis
convincinglyclearly “purchase”the termand that was intended to

proceedings. plaintiffs relyThecondemnation on Claremontexclude
431,Putney,Railway (1905)73 62Lighting& Co. v. N.H. A. 727 and

Justices, 325, 221Opinion (1966).N.H. A.2dthe 107 255 Theirof
Inmisplaced.is we held that areliance Claremont railroad charter

“purchase acquirecompany ... and such realtotheauthorizedthat
may necessary inandbe convenient thepersonal property asand

companynot confer on the the eminentdidits business”prosecution of
“acquire” “purchase”theread terms orpower. refused toWedomain

taking corporationpower to a in which itdelegating ultimatetheas
merely recognizeddoingIn so we thepreviouslynot reside.did

power againstiseminent domain thebecause theprinciple that
languageenjoy express statutoryright property, istolawcommon

delegation public utility agency. Opinionto a or Statefor itsrequired
essentially point doin with Claremont. We notJustices istheof

require power,that the eminent domaincase toeitherunderstand
byexpressly agency,once can be withdrawndelegated to a State

statutorysubsequent of terms could not have beenuse that used to
negative.questioninitially. the first indelegate We answer theit

Question power granted to2. eminent domain theNo. “Is the
Development pursuantEconomic toandDepartment of Resources

12, 1, Hampshirederogation of theArticle Part New219:2 in ofRSA
negative regard portionwith to thatWe answer in theConstitution?”

part property12, requires “no of man’s1 that that aPartArticleof
consent, ofhis own or that thefrom him . . . withoutbe takenshall

standingbody RSA 219:2 alone is apeople.” validrepresentative of the
authority delegatelegislative to the eminent domainof theexercise

Land, 291, 6295 A.2dN.H.v. 7 Acresagencies. Statepower to State 4. of
Co.,Washington 134(1857).35(1948); Road N.H.732 Petition of Mt.cf.

1978,Furthermore, 49:6 does not render RSA 219:2Laws
argueplaintiffs. Theapplies to Gazzolas thatas itunconstitutional

appropriationsthe measure itgeneral enactedthe courtwhen
anypartlegislative must a ofconsent that bethewithdrew
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1,pt. rejectConst. argumentcondemnation. N.H 12.art. We this for
question.reasons outlined in our answer to the first

problem, however, regardThere is a with partto that of N.H.
Const, pt. 1, relating protection providesequalto whichart. 12 that
“Every community rightmember of the protectedhas a to by it,be in

enjoyment life, liberty property.”the of his and inquiryThe first
concerning equal protection persons similarlyis whether situated are
being differently statutorytreated under presentthe law. In case,the
persons “similarlywhose is byland about to be taken the areState

statutes,situated.” Under current one member of this similarly
may differentlyclasssituated be treated from respectwithanother to

right hearing questionthe to a on takingthe whether a occur,should
purpose fordepending on which thethe State desires the land.

private land for a I highway,wants class or IIthe StateWhen the
providesof 233.RSA ch. Thathas the benefit statutelandowner that

“may upon hearingdetermineGovernor and Councilthe whether
highway.layingthe of the RSAfor out”is occasion 233:1there

Alternativelyadded). may appoint(emphasis the Governor a
hearing. Regardlesspreside over the RSA 233:2.to ofcommission who

however,hearing, question highwaythe the whether theconducts
be identifiable landbuilt over certain must be settledshould before a

goproceeding requirescan forward. The statute alsocondemnation
hearingimpartial and notice of acommissioners to affected

hearing Council,233:5. At the thelandowners. RSA Governor and or
commission, partiesmust “hear all interested.”the RSA 233:10. If the

highway, then,class I IIis desired for a orland the landowner has a
hearingright to thenotice and a before Governor and Council or an

questionimpartial appointed commission on the anwhether occasion
right hearingtaking questionThe to a onfor the exists. the whether an

taking propertyoffor the exists is alsooccasion available to those
sought government projects.forwhose land is certain other State See

by(taking procedure10:4 State sameRSA for institutions “as in cases
highways”); (commission appointedtaken for RSA 235:1 byof land

layto determine if there isGovernor and Council “occasion” to out a
highway water).publicto

gives rightexpress anyRSA 219:2 no to be heard on issue
except compensation. plaintiffsTo withhold from the certain

safeguards available,procedural which would merelyotherwise be
sought park purposestheir for highwaybecause land is thanrather

purposes, deny equal protectionis to them of our State laws. N.H.
pt. I, 14; Amyot, 671,1, 10, 12Const. and v.State 119 N.H.arts. 407

State, 428,A.2d 812 (1979); 89 199Welch v. N.H. A. 886H.P.
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(1939). grant79 Theaff'd, privileges,306 U.S. State must(1938),
restrictions, Amyotv.with an even hand. Stateimposeaswellas

314, 197 (1938). “EqualityA. 701Griffin, 89 N.H.supra; Rosenblum v.
321, 197equality burden.” Id. at A.ofrequired thanis no lessof benefit

at 706.

equal issue concerns theprotection the nature ofThe next
hasregard there been discrimination. In thisto whichwithinterest

family’sa home. We have held thatconcerned withwe arecase
private property generalenjoyment in is aownership, and ofuse

right”personal Hampshiretheunder New“fundamental
Brentwood, 497, 502,Metzger Town 117 N.H. 374v.Constitution. of

Certainly right family954, 958 (1977). the to one’s home is no lessA.2d
Corp., 538,Lynch Household Finance 405 U.S. 552important. v.See

right enjoy home, amongto(the the own and a(1972) stated thatCourt
right, longand thatthings, “personal”a the law hasisother

rights rights”).civil apropertyin are “basic Whenrecognized that
involved, subjected“State statutes are toisinterestfundamental

scrutiny compellingajudicial with the result that there must bestrict
Preston,legislation.” v.Belkner 115 N.H.to sustain theintereststate

168, (1975).18,15, 332 A.2d 170-71

compelling denyingcase, no State in awe see interestIn this
logicallyin this nothearing; identified case isthe classificationindeed

anyWe seereasonably valid State interest. cannot howrelated to aand
by giving hearing ifa citizen a thecould be servedinterestState

denying hearing takingiftaking highway and him a theforis a State
treatment of members of a classpark. dissimilara State Suchis for

only waytodistinguishable with reference the the Statearewho
propertygovernment use their is the essence ofintends to

hearingdeny equalin casea this violates theToarbitrariness.
Stateguarantees of our constitution. This basicprotection

plaintiffs putrequires parthat the be aonconsiderationconstitutional
similarly Justices,Opinion 115situated. thewho arewith others of

354, Justices,222, 223, (1975); Opinion 118356 the337 A.2dN.H. of
Preston,333,347, 349, (1978); v.335 Belkner 115 N.H.387 A.2dN.H.

168, 170 statutory hearingexpress15, 17, (1975). Absent an332 A.2d
hearing requirementch. 219 aprovision, will into RSAwe read

step wein 233. We take this because believeto RSA ch.similar that
prefer outrightlegislature this course to invalidation.wouldthat the

663, 666, 608, 610-11 (1977).A.2dSmagula,v. N.H. 377117See State
are toOnly to the statute we able answerwith this modification

negative.question 2 in theNo.
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Question power granted“DoesNo. S. the eminent domain to
Department Development byEconomicthe of Resources and RSA

priorrequire operation, purchase by219:2 for its the consent for
Council, pursuant to RSAGovernor and 219:1?” We answer this

question required by 1978,in affirmative because it isthe both Laws of
by equal protectionchapter and our49:6 the clause of constitution.

Question approvalNo. “Must the of Governor and CouncilU.
49, 6,pursuant Chapter Sectionbe obtained to of the Laws of 1978

taking and, so,plaintiffs’ property,prior pointof if atto the which of
proceedings?” “yes,” forthe The answer is the inreasons stated our

hearingquestion question2. The onanswer to No. the whether the
taking go filingheldshould forward must be before the of a

taking Act,of thedeclaration under Eminent Domain Procedure RSA
legislature’s enacting498-A:5. The reason for ch.RSA 498-A was “to

procedureprovide complete governa and exclusive to all
public purposes.property nothingcondemnations of for . .”. It has

piecedo a landwhatever to with whether of should be taken. That is a
questionthreshold and must beit settled at a Governor and Council

hearing provisions may giventhe of ch. 498-Abefore RSA be effect.
Question Question affirmative,No. 5. “If answer 1the to above is

49, 6,Chapter of ofdoes Section the Laws 1978 authorize the use of
acquiringpower plaintiffs’ property and, so,eminent domain in if at

point during proceedings approvalwhich is thethe of Governor and
questionrequired?”Council we 1 negative,Because answer inNo. the

question.we do not answer this

Question 498-A,6. RSA ChapterNo. “Under does a
right necessity and, so,condemnee have the to thecontest issue if at

point rightproceedingswhich of the does the arise?” We answer this
question negative.inlast the RSA 498-Ach. itself “is not intended to

enlarge power given byor diminish ofthe condemnation law anyto
rights given by any. . orcondemnor . . . . the law to condemnee to

challenge necessity any (Supp.forthe condemnation.” 498-A:1RSA
Gaukstern, 30,1977); Citysee Nashua v. 117 369 A.2d 211N.H.of

(1977). right hearing explainedbasis forThe the condemnee’s to a is in
Questionthe answer 2.to No.

Remanded.

KING,BOIS JJ.,and sit; Lampron,did not C.J., retired, bysat
special assignment pursuant 490:3;to RSA the others concurred.


