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McLane, Greene,Graf, Middleton,Raulerson & (Jackof Manchester
orally), plaintiff.B. Middleton for the

Massachusetts, Devine,Brown, Joy,Morgan, of andKearns &
Branch, Manchester, byMillimet, of brief for defendant.Stahl & the

DOUGLAS, J. This case concerns the standards to be inused Public
Employee (PELRB)Labor Relations Board decisions when a State
university faculty bargaining allegesunit unfair practicelabor
violations of RSA ch. 273-A.

history bargainingThe of collective relations between the
University System (system) Hampshire,of New College,Keene State

College (association)AssociationState Education hasand the Keene
faculty byunits establishedcontroversial. The the PELRB inbeen

bychallenged before this court both the association1976 were and the
State, 96,University Systemsystem v. 117 N.H. 369in A.2d 1139

election,Representative and a run-off in(1977). elections which
voted, university system challengedin Thewere held 1977.lecturers

by lecturers,validity subsequentinof those ballots cast and athe
ruling facultyPELRB excluded lecturers fromthe the unit. We

Collegein Keene Stateaffirmed that decision Education Association v.
State, 1,119 N.H. (1979).396 A.2d 1099

by elections,Pending resolution of the issues raised the the
university system Duringundertook several unilateral acts. the

1977, system’s grantedofsummer of the board trustees an increase in
faculty engagedpension bargaining,”inbenefits to all “not collective

January 1, election,become effective 1978. After theto run-off the
system faculty grounddenied those benefits to Keene State on the that
they engaged bargaining. systemhad in collectivebeen The also

faculty right presentKeene State the to havedenied observers at
meetings meetings.of the trustees’ committees and at full trustees’ On
February 24, dayone after the association was certified as the
bargaining representative faculty, systemof Keene State the

department chairmanshipsannounced the elimination of and the
of a new administrative tier of sixcreation associate deans to assume

previously performed bythose administrative duties the chairmen.
system faculty system,The also eliminated the committee which

policies governingimplemented promotion, tenure,advised on and
personnel changes pertained onlyand other decisions. These to the

campus; system campusesKeene State none of the other were
affected.

complaint allegingThe association then filed a with the PELRB
that, instituting changes, systemin the above the had committed
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The board found that the273-A:5.practices. RSAunfair laborcertain
for some time andstructuresuniversity its administrativehad studied

maintain their administrativeneed tofelt thetrusteesthat the
bargainingthe unit. While thethrough outsidepersonnelfunctions

eliminatingpurpose inthat thenot findit couldsaid thatPELRB
practice, thatlabor it did rule thean unfairwasdepartment chairmen

changebargain of the onover the effectsuniversity required towas
indepartment chairmen such areas asasdisplacedindividualsthe

returning them to full-timeload, manner ofand thepay, benefitswork
faculty status.

mayparties insist that allthat bothstatedboard alsoThe
wages, employmentand conditions of beregarding hoursnegotiations

ifbargaining and further stated that thetableon thecarried at
system,use an alternativecontinue touniversity to use orseekshould

chargepracticelabor absent anunfairsubject to anmight itselfit
clear, however,contrary. it that itboard madeTheagreement to the

by agreement not reestablish thecouldruling partiesthenot thatwas
ruling reestablishmentwas it thatsystem, neitherandpreexisting

required.was
committees, board ruled thatfrom thequestion of exclusiontheOn

wages,dealing hours and conditionswithcommitteesexcept for those
equalfaculty to a status to thatbe restoredshouldemployment, theof

facultysystem. that asin It also notedcampuses thefaculty at otherof
law,right-to-know ch.rights RSAunder thehad certaincitizensother

meetings.91-A, to attend
faculty given “the sameKeene bewas thatthe boardThe order of

objected,faculty inunless the unionotherincreases” asandbenefits
negotiatenegotiations; partiesthat thebeshouldcase therewhich

“workload,includingdeposed theirchairmenregarding ofthe status
duties,their loss of administrativea result ofasand benefits”salaries

faculty members to suchuniversity “restorewas tothat theand
trustees,” faculty participationand allowofboardof thecommittees

committees, anddo not consider terms“whichmeetings of thoseat
rights systemequal. to the of otheremployment . .ofconditions

RSA and RSA ch.appealed under 273-A:14faculty.” The association
541.

argumentprocedural thatthe association’sfirst addressWe
representative” membersPELRB’s two “labortheneither ofbecause

or at the time ofdecision was issuedthepresent at the timewas
argument.rejectis thatdecision invalid. Werehearing, board’sthe

273-A:2,by ingoverned which statescomposition is RSAThe board’s
part:pertinent

employeepublic labor relationshereby acreatedisI. There
members____Two members shall beconsisting 5ofboard
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experienceshall have extensiveappointed who
organized labor. Two members berepresenting shall

experience inhave extensiveappointed who shall
management interests.representing One member who

appointed representshall be tobe the chairman theshall
large. .public at . .

quorum.Three of the Board shallIII. members constitute a
absence, presentIn the chairman’s the senior member shall

temporary chairman.act as
Club, Inc.,In Country 623,Ahern v. Laconia 118 N.H. 392 A.2d 587

language(1978), said plainwe that the of a statute is and“[w]here
unambiguous, given according plainthe must bestatute effect itsto

meaning.” ambiguity 273-A:2;and There is no inobvious RSA the
membership managementboard’s must be balancedtotal between

labor, required quorum.and but no such is ofbalance a We therefore
properly presenthold that the PELRB was constituted in the case and

1979, 374:2,that its see changesdecision was valid. But Laws which
quorum requirement.the

arguesThe association that the board should have found the
following practices:unilateral actions to be unfair labor the

facultyof suspensionelimination committees and the policiesof all
by committees, rightadministered those the denial of the to have

faculty meetingspresent atobservers of the board of trustees and
committees, departmenttheir and the abolition of chairmanships.

The association claims ofviolations 1(a),RSA 273-A-.5 which
prohibits with employee rights;interference the exercise of section

1(c), prohibits5 which againstdiscrimination employees in the
exercise theirof bargainingcollective rights; and 1(e),section 5

negotiaterequires public employers goodwhich that in faith with the
representative bargainingof good-exclusive the unit. We address the

bargainingfaith claim first.

theagree XI273-A:lWe with the board that under RSA
system’s managerialisadministrative structure a ofmatter

systemprerogative duty bargainand is under athat the not to over the
statute, law,decision to alter that structure. Our unlike federal makes

non-bargainable employment”those “terms and conditions of that are
“managerial policy prerogativewithin thematters of exclusive of the

public employer.” phrase “publicThe latter includes employer’sthe
organizational personnel.structure” and the “direction” of its

Mills,Compare Employees’ 473,State Ass’n v. 115 N.H. 344 A.2d 6
mayemployer managerial(1975). prerogativean hisBut not use as a

shield 1(a)to I(c).hide violations of 273-A:5 or :5RSA See R.
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Gorman, Basic Text on Labor Law: Unionization and
Bargaining (1976);133Collective NLRB v. Erie Corp.,Resistorcf.

Trailers, Inc.,(1963);221 v. DaneU.S. NLRB Great 388373 U.S. 26
(1967).

adoptionIn PELRB statedits decision the that “the of collective
bargaining,... changes that nature of relationshipthe between[sic]

fundamentallyemployers employees and canand alter the decision-
making process Collegein Keenean institution.” State Ed. Ass’n v.
University System Hampshire, College,New Keene State Decisionof

1978).(June, The board said inNo. 78-028 that the absence of an
contrary,agreement facultyto the the continuation of the committee

mightfaculty subject system chargeobservers thestructure and to a
right representativeto thethat it violated the union’s be sole of unit

representation. Therefore,ofmembers under the doctrine exclusive it
legallyof committees andheld that the elimination observers was not

bargaining adopted.impermissible once collective was
Universities, public private, organized accordingor arewhether to

“communitygenesis conceptin the ofhad its learners” ofa model that
McHugh, BargainingCollective withthe medieval universities.

Determinations,Higher Education: Problems inin UnitProfessionals
55, (1971).64 These universities were33 Wisc. L. Rev. administered

faculties,by their own officials andwho elected established theirtheir
METZGER,&W. THE DEVELOPMENTOFrules. R. HOFSTADTERown

Kahn,(1955);INTHE STATES6 see The NLRB andFREEDOM UNITED
Policy-making ThroughFailureHigher Education: The of

63, (1973).L. REV.Adjudication, 21 U.C.L.A. 73 This method of
incorporated inanddecision-making forwardbeen carriedhas

systems,university governance recognizewhichpresent-day the
among governing board,“inescapable interdependence the the

administration, faculty,” decision-makingthe and allocates[and]
among groups.three 1966responsibility these Statement of

Universities,Colleges printedand in ACADEMICGovernment of
Joughin(L. faculty’s1969).and Tenure 90 ed.Freedom The

through network,authority an extensive committeeis exercised a
higher Menard,ofof all institutions education.characteristic

Universities,Representation Colleges andExploding Areas: 17 B.C.
Indus, 931, Through(1976). governanceand Rev. 977 thisCom. L.
structure, traditionallyfaculty aspectshad a'voice inhave almost all

Moreover, faculty’s frequentlyuniversity prevailsthe voice inlife.of
primary purpose university. Kahn,the of thedecisions that affect

supra n.5.at 67
coveringhas beenscope involvement described asThe of their

policies; personnel administration;administrativeand“education
ranging from the total resources available to theeconomic matters
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compensation particular individuals; publicforinstitution to the
institutions;questions affect the role and functions of thethat and

faculty representation campus governance.”inprocedures for
Higher Education, Report,forAmerican Association Task Force

Kahn,inFaculty Participation (1976), citedin Academic Governance
facultysupra intimatelyat 72. Because are involved with the

process, perspective mayineducational their these diverse areas be
Finkin, Facultydecision-making.universityhelpful Seeto

Education,Bargaining Higher 439,3in J.L. & (1974);EDUC. 444 cf.
EmploymentDistrict v. WisconsinMadison School Relations

Commission, 167, (1976).429 U.S. 177
Faculty advisorycommittees and observers wingserve as an

management university decision-making. Theyin are notof intended
they power binding agreementsnor do have the to enter into on behalf

faculty.of Madison School District v. EmploymentWisconsinCf.
Commission,Relations 429 (questioningU.S. at 174 and n.6 a state

holding publiccourt engagedthat a school teacher had bargainingin
representationin violation of the ofdoctrine exclusive when the

bargain board,teacher did not to withoffer the bywas not authorized
agreement,fellow to enterteachers and placecommunications took

bargaining sessions).outside of normal purposesBecause the of the
representationdoctrine of exclusive inapplicableare sometimes in a

university faculty setting, we hold that the doctrine need not bar the
advisory facultyexistence of course,committees or observers. Of we

agree with employmentthe board that conditions of paysuch as and
proper subjects bargaining,hours remain of union while committees

dealing curriculum, honorary degreeswith topicsor research would
impinge representation.not on exclusive union brightWe can offer no

line distinction for the PELRB or administrators in this area. We
prefer play jointsto leave some in the rather than to constrict or
destroy campus Contra,life in ofthe name RSA ch. by273-A. Decision

NLRB, Case,General of Collegethe Counsel the Endicott 1-CA-12,No.
(1977).171

faculty observers, departmentUnlike committees and
bargaining byin bywere included the unit the PELRBchairmen and

court, State, 96,University System v. 117this N.H. 369 A.2d 1139
though they perform management(1977), did someeven functions.

system upondoes the had to abolish themThat not mean unionization.
discussed,already uniqueFor reasons we have the structure of

university However,permitlife would their continued existence. RSA
“organizationalpermits system273-A:1 XI structure”the to consider

non-bargainable, management prerogativeas a item. We hold that the
ruling regarding chairmen,inboard committed no error its the but
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department byprecludedof chairmen is notthat the existencenote
ch. 273-A.RSA

committees,facultyholding departmentthat observers andIn
management university,part of the structure of thechairmen are we

system’s managerial prerogativerecognize permitsthat the it to
Nevertheless, managerial prerogative cannotbeeliminate them. used

pretext :51(c). Gorman273-A:51(a)as a or Seeto hide of RSAviolations
Corp. supra.supra; NLRB v. Erie Resistorcf.

properlythe board couldwhichfromevidenceThere is
present case did nottheindecisionsemployerthethatconclude

may berecognize therethatfurtherpretext. Weasuchconstitute
inherentlyemployer soisof theconductthewhereinstancessome

may proscribedrights it bethatemployeeimportantofdestructive
underlying motive. Seeanti-unionannecessity proof ofofthewithout

such aTrailers, (1967). This is not26388 U.S.Danev. GreatNLRB
273-A:51(a) or :51RSAof eitherviolationfind anotdidThe boardcase.

rulings appealingrequires thePELRBforof review(c). Our standard
theevidence thatof thepreponderanceby clearashowparty to

unreasonable, CollegeKeene Stateunjust orrulings arePELRB’s
SystemUniversity v.supra;v. StateAss’n,Education NHEA/NEA

541:13;of law. RSAan errormadePELRB hasStatesupra, or thatthe
206, 168 (1961).116A.2dKing, 103 N.H.Savings Bank v.Peterborough
accordingly, upholdand, thepresent caseerror in theWe find no

board.
Appeal dismissed.

concurred.King, sit; the othersJ., notdid
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