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Fisher, Parsons, Temple,Moran (Edward& of Dover ClancyT.
orally), plaintiff.for the

Frasier,Shute, Engel (David Engel orally),& of Exeter C. for the
defendant.

King, is trialthis court whether the courtThe issue beforeJ.
thegranted dismiss defendant’s cross-claimproperly a motion to
the wasagainst plaintiff at the time cross-claim filed itbecausethe

limitations, RSA holdby 508:4. We that thewas the statute ofbarred
proper.wasdismissal

defendant,1970, Edgcomb, allegedlyAugust RobertIn of the
plaintiff,agreement with the Zurback Steelan oralintoentered
performwherebyCorporation, was to services forthe defendant the

industry.inindependent steelplaintiff contractor the Theas an
paid by plaintiff onbe a commission basisdefendant was to the and

right against earned Thewas to draw commissions. oralto have the
January time,agreement in of 1971. that it waswas terminated At the

$3,084.38position plaintiff the sum of was drawn overof the that and
defendant,byearned the which overdrawabove commissions the

repay. Plaintiff thereafter instituted suit fordefendant did not the
21,bypayments Septemberwrit datedclaimed overdraw 1972.

summary judgment 17,1976.a motion for on DecemberPlaintiff filed
filingmotion the time for anDefendant filed a to extend affidavit in

summary judgmentopposition to the motion for because defendant
Hampshire.residing the of New This motionwas outside State was

granted filing in oppositionfor affidavit to theand the time the motion
summary twenty days. 1,judgment for Onfor was extended March

1977, twenty-had beenno counter-affidavit filed within thebecause
extension, summaryday judgment granted.plaintiff’s for wasmotion

1,1977,April the filed a motion recall theOn defendant to execution
judgment, judgment,on to vacate the and for leave to filethe an

summary judgment.oppositionin to foraffidavit the motion Part of
prayer requestafor relief included to file athe defendant’s cross-

against plaintiff.claim of the defendant the The courton behalf
granted prayer requestpart of the but denied the defendant’sthat for
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23, 1977, pursuant order,other relief. On June to the court the
plaintiff generala to which thedefendant filed cross-claim filed a

objection. hearing merits,When-the case was set for a on plaintiffthe
cross-claim, pleadingfiled a motion to dismiss the that the cross-

by limitations,action was the statute ofbarred RSA 508:4. After a
dismiss,hearing grantedon the motion to the motion was and

by Randall,exceptionsdefendant’s were transferred J. The critical
then,question, byis whether a cross-demand not barred the statute of

originallimitations at the time the suit was commenced is barred if
the statute of limitations had in fact run when the cross-demand was
filed.

injectdefendant herein seeks to his claim into a suitThe
brought by jurisdictionplaintiff. permitsthe This such a cross-­

counterclaim. Varneythrough set-off, recoupmentdemand or v.
Co., 514, (1969). AlthoughGeneral Enolam 109 N.H. 257 A.2d 11 the

filed what he has termed althoughdefendant has a “cross-claim.” and
jurisdictions recognized specifictypeother ahave cross-claim as~a of

creating^a-new-categorvmcross-demand, necessitywe find no for this
jurisdiction. The defendant’s claim arises out of the same transaction

therefore,giving is,plaintiff’srise to the suit and in the nature of
recoupment. Varney supra; Lovejoy v.v. General Enolam Co.
Ashworth, 8, 10, 45 218, 219 (1946);94 A.2dN.H. Arcadia &c.Mills v.
Company, 188, (1937).89 195 A. 681 RecoupmentN.H. has
traditionally rightbeen viewed as the of a defeudan-t-t-o-reduce-or

plaintiff’s because..the..plamtiff.has.noteliminate the demand either
obligationcomplied with some cross of the contract on which he sues

dutyor he violated some imposes uponbecause has which the law him
making performancein the or of that contract. 20 Am. JUR. 2d

Counterclaim, Recoupment see,(1965); e.g.,and 1 National§Setoff
Castle, 686,Bank & Trust v. 196 Va. (1955);Co. 85 S.E.2d 228

Hubbard,Davenport (1873).v. 46 Vt. 200

defensivelyoriginally to defeat orusedrecoupment wasWhile
recovery,plaintiff’sdiminish the law in permitsthis State

recoupment plaintiff’sinfor amounts excess of Varneydemand. v.
supra; Corp. Co.,General Enolam Co. Vernon v. Granite &c. 93 N.H.

315, 317, 41 605, 606 State,(1945).A.2d In recoupment longerthis is no
use, may affirmativelylimited to defensive but also be used to obtain

relief, complete arisingfull a determination of out ofalLcontroversies
alleged original petition,inmatters the and to allow the defendant

against plaintiff. pleaaffirmative relief the Where the seeks
relief, mitigation plaintiff’s demand,affirmative rather than of the it

subject operationis to the of the statute of limitations. See 51 Am.JUR.
Annot.,(1970); 630,2d Limitation Actions 178 A.L.R. 4 (1948).2d§ §of
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allegedofprovidesRSA 508:4 that a cause action onbased
agreementemployment broughtofviolations an oral must be within

years Althoughof action accrued.six after the cause this hascourt not
specifically recoupmentruled within the definition ofthat is “action”

limitations,by our own statutes of we have ruledcovered that similar
Levine, 968,Phinneyare so defined. v. 117 381cross-demands N.H.

subject six-year(1977) (counterclaim foundA.2d 735 to limitations
Jones,“actions”);period (1850) (defendant’sfor Jones v. 21 N.H. 219

regarded languagein set-off an withinclaim as “action” the of
recoupmentstatutes). jurisdiction mayinlimitation Because this be

affirmatively interpretingused and because our own decisions
cross-demands,“action” include similar we hold that RSA 508:4

applies recoupment.to a
disputeis no on record the questionThere the that transaction in

August 1971,Februaryoccurred between 1970 and and thethat
1979,Februaryrecoupment six-yearwas filed in well outside the

weight authority, however,statute of limitations. The of supports the
rule if notthat a cross-demand is barred at the commencement of the

pleaded,action in which it is it does not duringbecome so afterward
pendencythe of action. 51 Am. Jur.that 2d Limitation Actions 78§of

Annot., see,(1970); (1940); e.g., Horn,A.L.R. 909127 Rollins v. 44 N.H.
(1863). Cox,591 See also Ins. 389, 133Permanent Co. v. App.99 Ohio

Mortimer,(1955); 627,N.E.2d 627 Jones v. 28 Cal. 2d 170 P.2d 893
(1946); Brady,Tom 133,Reed Gold Mines Co. v. 55 Ariz. 99 P.2d 97
(1940).

regard agreementsuit was institutedPlaintiff’s with to the
August 21,1972, six-yearon well Anywithin the statute of limitations.

set-off,recoupment, or counterclaim which the defendant had the
right regard agreementto raise with to the Augustentered into in

by1970 was not barred the statute of limitations at the time the
original byaction plaintiff.was instituted the Consequently, the

original suspendedcommencement theof action runningthe of the
against bystatute recoupment.of limitations a claim

here,recoupment however,The was plaintiff’sfiled after
summary judgment granted,motion for duringhad been not the

pendency originalof Athe action. defendant’s incross-demand a
plaintiff’s circuity action,action to avoid multiplicity suits,serves of of
inconvenience, expense, consumptionunwarranted of the court’s
time, resolvinginjustice byand all grantingcontroversies and full

proceeding. Counterclaim,relief in one 20 AM. JUR. 2d Recoupment
(1965)and 14 and cases cited§ therein. See also Corp.Vernon v.Setoff

Association, 437,supra;Granite v. 68&c. Co. Johnson N.H. 36 13A.
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(1895). compel parties bringThe law does not when,to two actions
equal convenience, rightswith their can be settled in one. Johnson v.

case,438, however,A. at 13. In the instantsupra 36Association at
plaintiffs plaintiffsaction had ceased at the time motion for
summary judgment granted. By failing timelywas to file a affidavit

opposition summary judgmentin to bythe motion for failingand to
pendencyfile the cross-demand the plaintiffs action,within of

permit controversydefendant did not the court to resolve the in one
defendant, therefore,proceeding. The did not file a cross-demand but

sought, effect,ininstead to commence a new action. Because such new
brought six-yearaction was run,after the statute of limitations had

508:4,RSA the suit is barred.

Exceptions overruled; appeal dismissed.

All concurred.

Carroll
No. 79-158

Ernest R. Belleau & a.

v.

Henry Hopewell, Jr.,C. a.&

January 31, 1980


