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(1895). compel parties bringThe law does not when,to two actions
equal convenience, rightswith their can be settled in one. Johnson v.

case,438, however,A. at 13. In the instantsupra 36Association at
plaintiffs plaintiffsaction had ceased at the time motion for
summary judgment granted. By failing timelywas to file a affidavit

opposition summary judgmentin to bythe motion for failingand to
pendencyfile the cross-demand the plaintiffs action,within of

permit controversydefendant did not the court to resolve the in one
defendant, therefore,proceeding. The did not file a cross-demand but

sought, effect,ininstead to commence a new action. Because such new
brought six-yearaction was run,after the statute of limitations had

508:4,RSA the suit is barred.

Exceptions overruled; appeal dismissed.

All concurred.
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Walker,Cooper, (.Donald orally),Hall & of Rochester F. Whittum
plaintiffs.for the

Cleaveland, Nashua, by orally,ofCharles G. brief and for the
defendants.

KING, broughtplaintiffs suit to aThe recover real estateJ.
parcelsoffrom the owners three of land locatedbroker’s commission

case,Winnipesaukee. plaintiffs’the close ofAt the theon Lake
granted plaintiff,was as to themotion for nonsuit Ernestdefendants’
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Belleau, Jr., by (Loughlin, J.); juryTrial Court theR. the returned a
Wayne$35,000 plaintiff,verdict of in favor of R. Blanchard. We

appeal.dismiss defendants’
1958, Hopewell conveyed propertyIn Vera to the defendants as

1974,as sole beneficiariestrustees and named them under the Intrust.
engagedlandthe defendants decided to sell the and at various times

open listing arrangements.several real estate brokers under ofOne
Sudikoff,these brokers was Murtón a Massachusetts real estate

May 1974, request, Henry Hopewellbroker. In of at Sudikoff’s had his
brother, Hopewell, open listing byFrank confirm the letter. The letter

Hopewell’s attorney, Jerry Thayer,indicated that the Wolfeboro
keys Winnipesaukee property theywould have a set of for the should

be needed.
19, 1975, Blanchard,April Wayne broker, spokeOn a real estate

Henry Jr., KingswoodHopewell,with C. at the bank in Wolfeboro.
propertyindicated that he had heard that theBlanchard was

listing. Hopewellif he couldavailable for sale and asked have a
saying,responded byhe “Cometo metestified that with a check and an

myand I will discuss the matter with brothers.”offer He also testified
agree payat no time did he to Blanchardthat a commission.

testified, however, Hopewell agreed givethatBlanchard to him a
that,listing response question financing, Hopewelland in to a about

said, “Bring contract, bring depositme ame a and we will talk about
Nevertheless, agreeparties Hopewellit.” both that answered several

concerningquestions propertyof Blanchard’s the and indicated that
selling price property $500,000,the of the was exclusive of

Hopewellcommissions. Blanchard also testified that told him that a
copy plan surveyor, Wayneof the could be obtained from the

Attorney ThayerKelloway, and that could be contacted for
regarding “legal aspects” possibleinformation access and the of a sale.

Hopewell immediatelythe bankthen left and thereafter Blanchard
listing plaintiff agreeddiscussed the with the Belleau. The two to co-

copies planof theobtained and Aprilbroker the Blanchard fromsale.
1976, property1975 to June Blanchard and Belleau showed the to at

twenty-one buyers. 23, 1976,potential AprilOn Hopewellsleast the
listingentered into a written exclusive with Sudikoff.

April Attorney1975 and June 1976Between Blanchard contacted
Thayer approximately everyonce six weeks propertyto make sure the

Thayer actively showingwas still available and to let know that he was
time,property. sendingthe At the same Belleau was out individual

listing property journalsinquiries, in real advertisingthe estate and
property newspapers.inthe various As a result of the Belleau

Region area,in the Lakes phoneadvertisements Belleau received a



50

arrangedGingras. meetBlanchard toearly from Omerin Junecall
among listingshim other theto showHampshire andGingras in New

familyGingras the interior ofand hisshowedHopewell property. He
frontageoutbuildings ofbuilding, and the shorethe variousmainthe

keys of main house were notthe theproperty. WhenHopewellthe
location, group openedcustomary unlockedthein theirfound

premises.entered thewindows and
selling price $575,000. Althoughtime, quoted a ofBelleauAt this

interested, Gingras could not that sum.he afford Belleausaid
suggested Gingras $75,000putthat a counter-offerdown and make

sellingprocesshe was in ofGingras that the ainformed Belleau
placethat such sale would have toand takein Massachusettsbusiness

Hopewell property. gaveBelleaudecide on thehe couldbefore
Gingras copy plan.of thea

Hopewell GingrasFollowing property, anview of the sawthe
feeling property. same”“had a . . was thewhich headvertisement

by ThisBelleau and Blanchard. led to ahad been shown to himwhich
Thereafter, by phonea callSudikofftelephone s office.call to Sudikoff

listingGingras Hopewellin thehe had the exclusivethatinformed
Gingras$500,000.price of informed Sudikoff that heproperty at a

propertytovery not have see the as hadand did hewas interested
However, Gingrasalready would not disclose toit. Sudikoff theseen

property. viewinghim theperson After theof the who showedname
Sudikoff,negotiationsproperty again after withHopewell and

$350,000Gingras of which themade another offer defendants
agreement Augustonaccepted. purchaseA sale was entered intoand

plaintiffs’ days9,1976. priorclaimof the several toDefendants knew
closing paid his fullstill Sudikoff commission.butthe

argue thatDefendants first there was no paycontract to a
Questions agreementcommission. as to what was made between the

regardingreal owner andestate broker commissions are for the trier
Co.,Realty Hayes, 501,of Larson Inc. v.fact. F. A. 114 N.H. 323 A.2d
Estates, Inc.,(1974); Gingras 242,914 v. Stark 109 N.H. 248 86A.2d

(1968). Hopewell grantedEvidence atwas introduced trial that
listing price, availabilitytheBlanchard a and discussed sale the of a

survey, building,access to the and who Blanchard should contact for
legal aspects expressof a wasthe sale. While there no statement about

commission,payment jury reasonablythe of a it is clear that the could
agreementthat such an fromfind arose the conversation and that the

parties customaryandunderstood that the usual commission would be
paid produced buyer.in athe event Blanchard
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was evidenceargue there insufficientthatnextDefendants
Jr.,Henry Hopewell,C. hadthatjury could findthefrom which

agentbrothers, Hopewell. AnFrankRobert andauthority hisbindto
agent given actualprincipal if the has beenauthority histo bindhas

soas toconducted his businessprincipal hasauthority or if theto do so
questionact in is one heright that theparties to believegive thethird

419, 421,Wagner,v. 100 N.H.agent do. Recordhis tohas authorized
922-23(1957); Davison v.Parks, 262, 263, 108A.921, 79 N.H.128 A.2d

288, (1919).289

Hopewell brotherscase, disputed that thenotit isinstantIn the
end, Hopewell and hisTo thatproperty.trying sell theirtowere

addition, HopewellIntimes.variousengaged atbrokersbrothers
selling price, him to thedirectedof the netBlanchardinformed

survey, himdirected toand alsoahe could obtainsurveyor whomfrom
“legal aspects” of ainquire theabouthe couldattorney whomfroman

Frank,brothers, Robert andthe otherthatno evidenceThere issale.
anyoneauthority elsetheir brother oroftheany onplaced limitation

that therelisting property. We concludetheirofwith thein connection
Hopewell actualjury find hadto thatfor theevidencewas sufficient

authority in aapparent thatalsoandauthority his brothersto bind
position believe fromwouldin Blanchard’sreasonably personprudent

Hopewellconducting hadthe sale thatofmethodbrothers’the
listing property.in theof his brothersauthority behalfact onto

argue contract,ifDefendants next that even there was a it
by plaintiffs’ performwas terminated abandonment and failure to

performancewithin a reasonable time. Because no time for of the
agreementlisting agreement specified performedwas the must be

Fowler, 541,a reasonable time. Leavitt v. 118within N.H. 391 A.2d
B., Railroad,(1978); (1858).876 see Smith v. C. & M. 36 N.H. 458 In

considering inwhat was reasonable these circumtances and whether
plaintiffs property, juryhad abandoned their efforts to sell thethe the

properly property,could consider the nature and location of the the
attorney,defendants’numerous conversations with the the ofnumber

property,prospective purchasers shown the the initial conversation
purchaser, prior Hopewellwith the ultimate the efforts of the
property, telephonecontinuedbrothers to sell the their discussions

Gingras Gingras’and the fact offerwith that was the first firm offer
by during years propertydefendants the two inreceived the which the

jury reasonablyhad for sale. The couldbeen available find that the
plaintiffs property Gingrasnever abandoned their efforts to sell the to

performedplaintiffs within aand that reasonable time.
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argue plaintiffs fiduciarywere inDefendants that breach of a
relationship failing principalfor to communicate to their all relevant

concerning arrangements property.toinformation sell the The
however,Hopewells, primarilywere interested in a contract for the

depositproperty party.a to bind thesale of the and There nois
they prospectinformation on personally.evidence that wanted each

argueDefendants next that the evidence is insufficient to
findingsupport plaintiffsa that were the effective cause of the sale. A

broker earns a when hecommission is the effective cause of the sale of
property Walker,which he is authorized to sell. Williams v. 95 N.H.
231, Chase,(1948); 82,61 A.2d 522 Philbrick v. 95 N.H. 58 A.2d 317

necessary(1948). participateIt is not that the broker in the final
negotiations leading Estate,Kopkato MacLeod,the sale. Real Inc. v.

547,119 (1979); Read,N.H. 404 A.2d 298 925,DiMarzio v. 118 N.H.
1253(1978);395 supra.A.2d Williams v. Walker Nor does the fact that

the seller was unaware that the broker propertyshowed the to the
buyer responsibilityfree the seller from for the commission.

Agency Manning,Monadnock Ins. 508,Inc. v. 117 N.H. 374 A.2d 961
(1977).

Therefore, plaintiffs, finding prospectiveafter the customer
commencing negotiations,and deprivedshould not be of their

sale,commission because another broker finalized thoughthe even the
price initiatingsale was for a less than the empoweredbroker was to

especiallyreceive. This is ifso the owner had not informed the
plaintiffs agreementthat he had entered ainto written of sale with

entrustingSudikoff after the sale of the land to Blanchard. See 12Am.
230,Jur. 2d Brokers at 974.§

case, disputed GingrasIn this it is not that property bywas led to the
Belleau and Blanchard and that he propertyviewed the with them on

property fromin8,1976; Gingras interested theor wasabout thatJune
it;the time he first saw alreadythat he informed Sudikoff he had seen

11,property; 1976,the that on June he made a written offer to
purchase property $300,000;the for and that this offer was the first

byfirm during years.offer received the defendants the two We find
that there was jurysufficient evidence from which the could find that

plaintiffsthe were the effective cause Gingrasof the sale to and
entitled to the commission.

argue plaintiffs estoppedalso thatDefendants are from
claiming a commission because the sellers were unaware of the

purchaser.plaintiffs’ placedwith theinvolvement Reliance is on the
Agency, Manning supra.dissent in Monadnock Ins. Inc. v. In that
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concurring,Kenison, Douglasopinion with JusticeJusticeChief
pointed placing professionalout that reason favors the burden on the

client,inexperienced seller,broker to inform his the hewhen has
property prospect. law,shown the to a Even if the dissent were the it

case,apply presentedwould not in this because evidence was that
Hopewell expectantly propertydid not wait for news that the was
being plaintiffsshown. Rather he instructed Blanchard that the

ThayerAttorney “any legalshould contact about “access” aspectsand
sale,” theypossible onlyof a and that should Hopewellscontact the

plaintiffs depositwhen the had a and jurya contract for sale. The
reasonably failing notifycould inhave found that to the defendants of

Gingras showing plaintiffs merelythe the followed the defendants’
instructions.

chargeThe defendants next contend that the trial court’s
jury deciding claim,to the was defective. In such a proper inquirythe

charge, given, adequatelyis whether the as applicablesets out the law.
Kennedy Ricker, 826,v. 119 (1979);N.H. 409 A.2d 778 Poulin v.
Provost, 263, (1974). case,114 N.H. 319 A.2d 296 In judgethis the trial

charge properly jury legalin his the dutyinstructed that: “the of the
plaintiff acting, you acting,in if defendant,find he was on behalf of the

being procuring customer,consisted in cause willingthe of aeffective
buy byupon proposedand able to the terms (Emphasisthe owners.”

added.) applicable alongOnce the law has been set out with each
claims,party’s other instructions are in the trial court’s discretion.

Kennedy State,supra;v. 42,Ricker Allen v. 110 N.H. 260 A.2d 454
(1969). argue byDefendants that the exclusion the trial court of

testimony by buyer prejudicialcertain the was error. Defendants
sought pretrial givento introduce evidence of a by Gingrasstatement

22, 1976, duringon objectionNovember defendants’ plaintiffs’to ex
parte testimonyattachment. The offered was as follows:

Q. Gingras, youMr. agentwho do feel was the—the who
brought youabout the sale insofar as were concerned?

sayA. I would Mr. Sudikoff Ibecause was able to—I had a
negotiation him,of roomlot for with $400,000,started from

$175,000 theyless askingthan were for. And—room for
negotiation naturally proven fact,which it gotis a I it for
$350,000. myThis is—that’s where interest lies.

duly objectedPlaintiffs testimony the courtto andthe
objection.sustained admissibilitythe The test for opinionof evidence

whether,is within presiding justice,the discretion of maythe it aid the
jury in their search Bergeron,for truth. Gauthier N.H. 153, 154,v. 107
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282, 284,Walker, 210v. 106 N.H.(1966);433, Walker434218 A.2d
sustaining plaintiffs’court, in468, (1965). The trialA.2d 470

reasons,succinctly its whichstatedcarefullyvery andobjection,
objectiveGingras andwas not anfindings thatspecificincluded

.questions involved the crucial ortheand thatwitnessdisinterested
abuse itsthe trial court did notfind thatWein the case.issueultimate

discretion.

whole,charge find that “ita weasTaking court’strialthe
injusticejury in a manner that nosuchto thefairly casepresented the

Provost, 114litigants.” v.Poulinrights thelegal ofto thewas done
Wentworth, 118296, (1974); v.see State264, 297263, A.2d319N.H.
prejudice to thefind no(1978). We therefore832, A.2d 858395N.H.

settingrequires aside the verdict.charge whichtheindefendants

denied; appeal dismissed.Exceptions

GRIMES, sit; others concurred.J., thenotdid
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