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Beverly V. Pearson
Associatesd/b/a/ Pearson

31, 1980January

Nourie, (JamesWiggin orally),& of Manchester G. Cook for the
plaintiff.

Cullity Kelley, (John& of Manchester orally),Czeciuk for the
defendant.

GRIMES, appealC.J. The issue in this is whether the trial court
determining damages. Finding error,inerred no we affirm.

According agreed facts, plaintiff,to of Progressivean statement the
of land inProgressive) a certain tractSurvey, (hereinafter ownedInc.

Derry, ProgressiveHampshire. acquiredNew the land in 1959 from
president majority stockholder,its Followingand William D. Blunt.

attempts land,developseveral unsuccessful to sell or plaintiffthe the
parcel placeddecided to charge.subdivide the itself and Mr. Blunt in

1973, pursuit plan,In in defendant,of this Mr. Blunt hired the
Beverly Pearson, doing Associates,V. business as Pearson provideto a
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Derry property tosurvey profile of the becontourandtopographical
resulting surveyThedesigning for the subdivision.in a roadused

built, allowingstraight be thusroad couldathatindicated
of lots for sale. TheProgressive the number availablemaximizeto

require ledgeproposed road would littletheplan also indicated that
grade regulationspersix maximumto meet the centand fillremoval

Derry.the town ofof
plan, which was onsubdivision basedIn reliance on the defendant’s

Progressiveprofile, hired roada constructionearlier contourhis
9,1976. 17,contractor, began September Septemberon Onworkwho

1976, Specifically,profile.in the contourerror was discoveredan
plan a certain brook over which the road had toshoweddefendant’s

higherfeet than its actual elevation.pass to be some 13.58
Consequently, gradientpercentthe six could not be achieved without

redesign of the road.a
Progressive immediately notified the error,defendant of the

whereupon Pearson undertook plaintiffto furnish the with a
redesigned straight profile. During time,road this plaintiffthe

surveyor,consulted another who made some changesadditional to the
redesigned profile.defendant’s

profile substantially ledgeThe new revealed that more removal and
filling required completewould be to varietythe road. For a of
reasons, goMr. Blunt made the decision to ahead with construction of

straight testimonythe road. His Progressiveat trial indicated that
ultimately $50,000spent originallyover more than it anticipated due

profile.to reliance on the flawed contour
error,Defendant admitted its and onlythe matter was tried on the

damages. trial, Progressiveof proceededissue At the upon theorythe
uponthat because it straightembarked construction of the road in

upon plan,reliance defendant’s erroneous it was entitled to recover all
expense in ofincurred excess what would have resulted had the land
actually depictedasbeen defendant it.

rejected plaintiff’sThe trial court the claim for recovery of all
unanticipated expenses. The court noted that there was“[w]hile

error,admitted waythe error was corrected and in no anycreated
ledge anyrequiredor anyadditional fill or damagesresulted in except

$1,050 changesum ofthe for the theof catch basin and the small
Moreover,of fill that toamount had be moved.” the trial court

accepted engineeringthe sum of for corrective$500 work occasioned
by acknowledged bythe error and the Accordingly, gavedefendant. it
judgment Progressive in $1,550for the amount of with interest and

exceptioncosts. adequacyPlaintiff’s to the of this verdict was
by King,transferred J.
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regardless of whetherwith, thatwe notebeginTo
contract, maynegligence or in itingroundedisProgressive’s action

See, Emory anddamages. e.g., Caledonia Sandonly its actualrecover
(1977); 22 Am. Jur. 2d441, A.2d 929374Co., N.H.117Gravel

Moreover, proving the extent andburden ofthe(1965).Damages 13§
seekingparty Grantupon them.placed thedamages isof suchamount

162, 285, 287159, (1977). HereA.2dNewton, 370117 N.H.v. Town of
substantially more tocostthat ittestifiedpresidentplaintiff’sthe
uponanticipated the defendant’sbasedhadhethanthe roadbuild

however,elementary, that theregard it assurvey. Weerroneous
expense. The defendant didaddedcause thenoterror diddefendant’s

thanfeet lower elevationthirteenbe some intothe brooknot cause
onlysurveyor may be held liableplan. Aoriginalin therepresented

Bertran,Gagne 43 Cal.v.flowing from his error.lossesthe actualfor
504,Annot., 510-1115, (1954); 35 A.L.R.3d22481, 491, P.2d2752d

(1971).
Supreme of California wasCourtsupra, theGagne v. BertranIn

soughtwhereby property toowner ofananalogous claimwith anfaced
installing aadditional cost offor theengineer liablea soilhold

incorrectly determined theengineer hadthe soilwherefoundation
court, rejecting plaintiff’sinTheland.upon plaintiff’sfilldepth of

inplaintiffs incurred thecostsadditionalclaim, that “[t]heconcluded
bywere not caused defendant’sfoundationof theinstallation

however, by physical of the land.”conditionmisinformation, but the
491, 22.P.2d at2752d at43 Cal.

Gagne persuasive in thereasoning court to beof thefind theWe
correctly drawn,surveyoriginal beencontourtheHadinstant case.

did,ultimatelyexpense that itsametheincurredplaintiff would have
v.awarded. See Robertstrial courtexpenses thethatthosesave for

brook, and not(1960). The elevation of theKarr, App. 2d 535Cal.178
developmentinsurvey, the increasecausederroneousdefendant’s

costs.
court, Progressive argues damagesappeal nowOn to this that

because, uponinallowed reliance defendant’sshould be contour
survey, straight Progressiveopted a road.it for asserts that had it

correctly involved,the relativebeen able to estimate costs it would
by usingdevelop supportthe land a contour road. Inhave chosen to of

argument, Progressive claims that such a contour roadthis could have
straight ultimatelythanat a lesser cost the roadbeen constructed

built, sufficiently compelling preventedand that business reasons it
designswitching upon learningto a contour road offrom the error in

September 1976.
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however, theory urgednote, recoverythis of was not atthatWe
818,e.g.,Sperl v. Sperl, 119N.H.trial and thus is not available here. See

Moreover, so,(1979). even were that not we would sustain408 422A.2d
Progressive prove damages.failed to Grantbecause Seethe trial court

Newton, 159, 370 (1977);285 BerkeN.H. A.2d seeR. J. &v. Town 117of
Inc., 760, (1976);116 A.2d Trudeau v.Griffin, N.H. 367 583Co.v. J. P.

83, (1937).192 491Company, 89 N.H. A. There was no evidence
road,concerning utilizingcost of andthe trial the a contouroffered at

Thus,expensive.to be lessit could not be found eventherefore
was, 1976,Progressive September 17, deeplyassuming as of sothat

changeplanned development plansathat in was notcommitted to the
byrecovery beyondfeasible, the would bethat allowed trial courtno

State,Sons, 136, 154-55,proper. Inc. v. 110Peter Salvucci & N.H.Cf.
Accordingly,899, (1970). affirmwe determination of268 A.2d 911 the

the trial court.

Exceptions overruled.

KING, sit;J., the concurred.did not others
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