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Il We note, however, that this theory of recovery was not urged at
trial and thusisnot available here. Seee.g., Speriv. Sperl, 119 N.H. 818,
408 A.2d 422 (1979). Moreover, even were that not so, we would sustain
the trial court because Progressive failed to prove damages. See Grant
v. Town of Newton, 117 N.H. 159, 370 A.2d 285 (1977); see R. J. Berke &
Co. v. J. P. Griffin, Inc., 116 N.H. 760, 367 A.2d 583 (1976); Trudeau v.
Company, 89 N.H. 83, 192 A. 491 (1937). There was no evidence
offered at the trial concerning the cost of utilizing a contour road, and
therefore it could not be found to be less expensive. Thus, even
assuming that Progressive was, as of September 17, 1976, so deeply
committed to the planned development that a change in plans wasnot
feasible, no recovery beyond that allowed by the trial court would be
proper. Cf. Peter Salvucci & Sons, Inc. v. State, 110 N.H. 136, 154-55,
268 A.2d 899, 911 (1970). Accordingly, we affirm the determination of
the trial court.

FExceptions overruled.

KING, J., did not sit; the others concurred.
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PER CURIAM. The issues in this aggravated felonious sexual
assault case are whether the trial court abused its diseretion by
finding the six-year-old victim competent to testify as a witness and
whether the evidence was sufficient to prove penetration. We uphold
the convietion.

The defendant was indicted for aggravated felonious sexual assault
by engaging in sexual penetration in the form of fellatio with a six-
year-old female. During the course of the trial, the court found the
vietim competent to testify. The defendant was convicted by a jury,
and his motion to set aside the verdict was denied. The defendant’s
exceptions were transferred by Flynn, J.

The defendant first argues that the trial court erred in permitting
the vietim to testify regarding the alleged offense. He acknowledges,
as we have held, that “{cJompetency depends upon the witness’
capacity to observe, remember and narrate as well as an
understanding of the duty to tell the truth.” State v. Keyes, 114 N.H.
487, 490, 322 A.2d 615, 617 (1974), quoting United States v. Benn, 476
F.2d 1127, 1130 (D.C. Cir. 1978). The defendant argues, however, that
the victim fails to meet either requirement.

I The question of competency is a matter for the trial court to
determine. State v. Keyes, 114 N.H. 487, 322 A.2d 615 (1974). Absent
an abuse of diseretion, where there is record evidence to support the
court’s determination of competency, its findings will be respected
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here. State v. Tetrault, 78 N.H. 14, 95 A. 669 (1915); see State v.
Boisvert, 119 N.H. 174, 400 A.2d 48 (1979).

The trial court conducted a ecareful inquiry regarding both factors.
The witness stated that it was good to tell the truth and demonstrated
that she knew the difference between a lie and the truth. One example
she gave was that if she did not go to school but told her mother that she
did, it would be a lie. She stated that if she told a lie, she would get a
licking. When asked whether it would be the truth or a lie if she made
up a story about something which really did not happen, she
responded, “a lie.” She said that she would not tell the jury a lie.

In some of her examples, she phrased her answers in the
following way. ‘“[I]f you have a friend, and you don’t, that is a lie,” thus
omitting the word “say”. The trial court was entitled tofind, however,
that the child could understand the meaning of a lie although she
failed to use the word “say.” The evidence supports the finding that the
child understood her duty to tell the truth.

The victim also testified concerning her activities in kindergarten,
the name of her teacher for the previous year, the name of defense
counsel and when they had previously met. She also recited the names
of her babysitter and the babysitter’s friends. Her testimony
regarding the facts which form the basis for the charge was consistent
with her previous deseription in her deposition. The fact that she may
have misjudged the lapse of time on occasions and was unsure of
certain facts, such as who was in the house at the time of the events, did
not require the trial court to find her incompetent to testify.

The defendant makes much of the fact that the vietim, when
asked about Easter, said that that was the time when the Easter
Bunny comes and brings her eggs. He claims that this testimony
shows unreliability as to recollection. That there might not be an
Easter Bunny, however, does not in any way reflect on the ability of
the victim, who undoubtedly had been told that the Easter Bunny
leaves eggs, to recall events. Rather, it demonstrates her ability to
recall events and to associate them with specific holidays.

Further recitation of the evidence would serve no useful purpose.
The trial court observed the witness’ demeanor and heard her
testimony. We hold that the finding of competency was supported by
the record.

The defendant next argues that there was not sufficient evidence
adduced at the trial to prove penetration of the victim beyond a
reasonable doubt. He argues that the testimony of the victim
describing the act was inadequate to support a finding of penetration
and that reversal is therefore required.
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The State concedes that penetration is an essential element of the
. erime with which the defendant is charged. RSA 632-A:2 (Supp.
1977); State v. Seott, 117 N.H. 996, 380 A.2d 1092 (1977). The trial
judge clearly and fully instructed the jury as to this requirement,
making it clear that “mere contact, however, without oral penetration
or placement of the penis in the mouth would not be sufficient....”

I In weighing the defendant’s exception to the sufficiency of the
evidence, our task is to determine whether there was record evidence
which could reasonably support a finding of guilt beyond a reasonable
doubt. Jackson v. Virginia, 99 S. Ct. 2781, 2789 (1979). In so doing, we
must view the evidence, and any reasonable inferences which may be
drawn from it, in the light most favorable to the State. Id.; State v.
Belkner, 117 N.H. 462, 472, 374 A.2d 938, 944 (1977). Upon doing so,
we conclude that the evidence was sufficient to support a finding of
penetration.

Il We believe that the jury could reasonably have concluded from
the vietim’s detailed testimony that there was penetration of the
victim’s mouth by the defendant’s penis. This is supported by her
statements to her babysitter which clearly described penetration.
Penetration, however slight, is sufficient to consummate the offense.
RSA 632-A:1 V (Supp. 1977); see 70 AM. JUR. 2d Sodomy § 5 (1973);
Annot., 76 A.L.R.3d 163 (1977). In sum, we hold that there was
sufficient evidence from which a reasonable jury could find
penetration of the victim’s mouth by the defendant’s sexual organ.

FExceptions overruled.




