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however, theory urgednote, recoverythis of was not atthatWe
818,e.g.,Sperl v. Sperl, 119N.H.trial and thus is not available here. See

Moreover, so,(1979). even were that not we would sustain408 422A.2d
Progressive prove damages.failed to Grantbecause Seethe trial court

Newton, 159, 370 (1977);285 BerkeN.H. A.2d seeR. J. &v. Town 117of
Inc., 760, (1976);116 A.2d Trudeau v.Griffin, N.H. 367 583Co.v. J. P.

83, (1937).192 491Company, 89 N.H. A. There was no evidence
road,concerning utilizingcost of andthe trial the a contouroffered at

Thus,expensive.to be lessit could not be found eventherefore
was, 1976,Progressive September 17, deeplyassuming as of sothat

changeplanned development plansathat in was notcommitted to the
byrecovery beyondfeasible, the would bethat allowed trial courtno

State,Sons, 136, 154-55,proper. Inc. v. 110Peter Salvucci & N.H.Cf.
Accordingly,899, (1970). affirmwe determination of268 A.2d 911 the

the trial court.

Exceptions overruled.

KING, sit;J., the concurred.did not others
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Rath, attorney general (.Deborah Cooper,Thomas D. J. assistant
general, orally),attorney for the State.

Green, Manchester, byCathy orally,J. of brief and for the
defendant.

aggravatedin thisPER CURIAM. The issues felonious sexual
bywhether the trial court abused its discretionassault case are

competent testifyfinding six-year-old to asthe victim a witness and
prove penetration. upholdwas sufficient to Wewhether the evidence

conviction.the
aggravatedfor felonious sexualThe defendant was indicted assault

by engaging penetration in the formin sexual of fellatio with a six-
During trial,year-old ofthe course the the court found thefemale.

testify. by jury,competent The defendant was convicted avictim to
the verdict was denied.and his motion to set aside The defendant’s
by Flynn,exceptions transferred J.were

argues permittingthe trial court inThe defendant first that erred
allegedtestify regarding acknowledges,the offense. Hethe victim to

held, “[cjompetency depends upon theas we have that witness’
observe,capacity remember and narrate as wellto as an

understanding duty Keyes,to tell the truth.” State v. 114of the N.H.
487, 490, 615, quoting Benn,(1974), United322 A.2d 617 States v. 476

1127, 1130 argues, however,(D.C. 1973).Cir. The defendantF.2d that
requirement.the victim fails to meet either

question competency is a matterThe of for the trial court to
487,Keyes, (1974).114 N.H. 322 A.2d 615determine. State v. Absent

discretion, supportwhere is recordabuse of there evidence to thean
findingscompetency, respecteditsof will becourt’s determination
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14, (1915); see v.Tetrault, 95 A. 669 StateN.H.78v.Statehere.
(1979).174, 48Boisvert, 400 A.2d119 N.H.

regardinginquiry both factors.a carefulcourt conductedThe trial
good to tell the truth and demonstratedwasthat itwitnessThe stated

examplea lie and the truth. Onebetweenthe differenceshe knewthat
go but told her mother that shenot to schoolgave if she didwas thatshe

lie, getif told a she would adid, that shelie. She statedwould be ait
or a lie if she madewould be the truthlicking. whether itWhen asked

really happen,something did not shewhichstoryup abouta
jury a lie.she would not tell thesaid thatresponded, “a lie.” She

inexamples, phrasedshe her answers theof herIn some
don’t, lie,”friend, you is thusyou and that afollowing way. have a“[I]f

find, however,“say”. court was entitled toomitting The trialwordthe
althoughmeaning of a lie shetheunderstandchild couldthat the

finding“say.” supports the that theThe evidenceworduse thefailed to
duty the truth.her to tellchild understood

concerning kindergarten,inher activitiesalso testifiedThe victim
year,previous name of defensethe theteacher forname of herthe

they previously met. She also recited the nameswhen hadcounsel and
babysitter’s testimonybabysitter friends. Herand theherof

chargeform the basis for the was consistentregarding facts whichthe
maydeposition.description in her The fact that shepreviousherwith

lapse of on occasions and was unsure ofmisjudged the timehave
events,facts, ofin the house at the time the didas who wassuchcertain

incompetent testify.tofind herrequire the trial court tonot

victim,of that the whenmakes much the factThe defendant
Easter, was the time when the Eastersaid that thataboutasked

eggs. testimonybringsBunny her He claims that thisandcomes
mightunreliability recollection. That there not be anas toshows

however, way abilityBunny, anyindoes not reflect on the ofEaster
victim, undoubtedly Bunnyhad been told that thewho Easterthe

Rather, abilityeggs, it demonstrates her toto recall events.leaves
specific holidays.them withand to associaterecall events

purpose.evidence would serve no usefulrecitation of theFurther
witness’ demeanorobserved the and heard herThe trial court

finding competency supported bytestimony. the of wasWe hold that
the record.

argues there was notnext that sufficient evidenceThe defendant
penetration beyondprove of the victimat the trial to aadduced

testimonyargues that the of thereasonable doubt. He victim
findinginadequate support penetrationdescribing to a ofthe act was

required.reversal is thereforeand that
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essential element of thepenetration is anthatconcedesThe State
charged. (Supp.632-A:2is RSAthe defendantwhichwithcrime

996, (1977). The trial380 A.2d 1092Scott, 117 N.H.1977); v.State
requirement,jury thisfully the as toinstructedclearly andjudge

however,contact, penetrationwithout oralmaking “mereit clear that
not be sufficient----”in the mouth wouldpenisof theplacementor

sufficiencyexception the of thetoweighing the defendant’sIn
was evidencewhether there recordevidence, is to determinetaskour
beyondfinding guilt aof reasonablereasonably support acouldwhich

2781, 2789 doing,(1979). In so weCt.Virginia, 99 S.v.doubt. Jackson
mayevidence, any inferences which bereasonableandmust view the

Id.; v.to the State. Stateit, light most favorablein thefromdrawn
so,doing938, (1977). Upon462, 472, 944A.2dBelkner, 374117 N.H.

findingsupport ofto awas sufficientevidencethat thewe conclude
penetration.

reasonably fromjury have concludedcouldthat theWe believe
penetrationtestimony was of thethat theredetailedvictim’sthe

bypenis. supported herThis isby defendant’sthemouthvictim’s
clearly penetration.babysitter describedwhichto herstatements

the offense.slight, to consummatePenetration, is sufficienthowever
Sodomy (1973);Am. 2d 51977); 70 JUR.(Supp. see §VRSA 632-A:1

sum, hold that there was(1977). In weAnnot., 16376 A.L.R.3d
jury finda reasonable couldwhichfromevidencesufficient

organ.by defendant’s sexualmouth thevictim’sof thepenetration

Exceptions overruled.


