
68

Hillsborough
79-322No.

HampshireCompany of NewPublic Service

v.

Hampton a.Town of &

January 31, 1980

Soden, (Dorothy M. andSulloway, of ConcordHollis & Bickford
plaintiff.orally),L. Gross for theMartin

Upton, Upton orally), for(RichardUpton,Sanders & of Concord F.
the defendants.



69

interlocutoryPER CURIAM. we inThe issue decide this transfer is
may require plaintifftownswhether the defendant the to use

underground publiclines after thetransmission utilities commission
plaintiff facilitythe a of authorizinghas issued to certificate site and

above-ground linestransmission for the Seabrook Nuclear Electric
Station,Generating compliancein RSAwith ch. 162-F. We hold that

power require undergroundthe towns lack to transmission lines.
declaratorypetition judgment injunctiveIn forthis and relief

brought by Company Hampshirethe Public againstService of New
towns,Hampton plaintiffthe town of and other the seeks an order

void,declaring it,appliedas to certain votes of purportingthe towns to
undergroundrequire construction ofelectric transmission lines above
capacitya ofrated 69 kilovolts. The Seabrook transmission lines have
capacitya (Goode,rated of 345 J.) transferred,kilovolts. The Court
ruling, following questionswithout the of law in advance of trial:

1. Do the purportedly adopted byvotes defendantthe
legalendowing any authority totowns them with interfere

of lines associatedwith the construction overhead transmission
162-F,lightProject,with Seabrook in of thethe RSA

bypermits plaintiff?and heldCertificate the other the
purportedly adopted by2. Do the votes the defendant

legalendowing any authority to interferetowns them with
bylineswith the construction of overhead transmission the

plaintiff lightProject,in inconnection with the ofSeabrook
requirements Zoning Enabling (RSAthe of the 31:60 etAct

provisions relating byseq.) otheror of law to actions taken
Meetings?Town

plaintiff facility”The holds of and authorizinga certificate “site the
necessaryof the Nuclear Powerconstruction Seabrook Plant theand

certificate, by publiclines. issuedtransmission This the utilities
29, 1974,January(PUC) compliancecommission on after with RSA

162-F, specificallych. theauthorizes erection of overhead
lines within the boundaries oftransmission the defendant towns.

permitsIncorporated byinto the arecertificate issued the water
by departmentresources board and publicthe of highwaysworks and

authorizing the oferection overhead transmission lines within the
defendant towns.

plaintiff permitThe also aholds construction from the United
Regulatory authorizingStates Nuclear Commission the construction

of the Seabrook Station withNuclear associated overhead
plaintifftransmission lines within the defendant towns. The claims to

alreadyhave two preparinginvested over million dollars in for the
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lines in accordance with the certificate andconstruction of overhead
permits.

1979, adopttowns voted toIn March the defendant certain
69,000requiring electric transmission lines overall voltsordinances

capacitylinesunderground. plaintiffsThe have a muchbe buriedto
voltage.of thisin excess

1971, providepurpose of RSA ch. 162-F is toin the declaredEnacted
fashion,” involvingresolution, “integrated of all issuesin an thea

routing lines.of of associated transmission RSAsites andselection
162-F :1. It composedestablishes a site committee ofevaluation certain

agencies. RSA 162-F:3. Thespecifiedfrom State committee isofficials
sitingplans the and construction ofrequired to all for bulkreview

routing i-nplants of transmission lines as defined thepower and the
byjoint hearingsrequires public heldto be theThestatute. statute

agenciescommittee, jurisdictionassuch have overand otherthe PUC
hearing every hearingandsubject The initial fourthmatter.the

county facilitywhere the is to bein the located.be heldthereafter must
applicationno additional shallprovides that be162-F:7 I. ItRSA

requirements agenciessatisfy of individualrequired to the and
giverequiredisIV. The committee to duedepartments. RSA 162-F:7

municipal regional planningandofthe viewstoconsideration
determininglegislativemunicipal bodies in theandcommissions

esthetics, sites,historic air andproject on waterof such aeffect
public safety.theand health andquality, the environmentnatural

findings ofprovided that the the committee shall162-F:8 I. It isRSA
use,siting, quality.questions land air and waterofbe conclusive on all

162-F:8 II.RSA
case, allsite evaluation committee followed theIn thethe instant

requirements of RSA ch. 162-F. Aftersubstantiveprocedural and
year,hearings lasting aalmostthirty-two days the committeeof

facilityapplication a andfor certificate of siteapproved plaintiffsthe
27,1973. hearings,July During the consideredthe committee bothon

underground linestransmission and heard evidenceoverhead and
report, approvedIn theregarding its committeemethods.both

Incorporating reportspecific the ofroutes. thelines overoverhead
facility”ofcommittee, andissued a “certificate site onthe PUC

rehearings denied,29, appealJanuary were an wasAfter1974.
23,1975, upheldApril ofbrought we the decision theOnto this court.

Society N.H. Forests v. Site EvaluationProtectioncommittee. offor
163, (1975).Commission, A.2d 778115 N.H. 337

legislativeareading reveals intentRSA ch. 162-F toA fair of
plantspowerreview of and facilities sitecomprehensiveachieve

statutory that all interestsscheme envisions beTheselection.
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regulatory agencies purposescombine forand all the twinconsidered
delay resolvingavoiding integratedallundue and issues “inof an

By requiringspecificallyfashion.” consideration of the views of
municipal planning legislative bodies,andcommissions the
legislature that their concerns would inassured be considered the

Thus,comprehensive protectsthesite evaluation. committee the
safety” of“public health and of the residents the townsvarious with

respect siting power plantsof and fallingto the transmission lines
theunder statute.

regard legislature,it as thatWe inconceivable the after
setting up procedures requiringand everyelaborate ofconsideration
imaginable interest, regulationintended to leave the of transmission

siting whim of merelylines to the individual towns. areTowns
only powers expresslyof and have suchsubdivisions the State as are or

grantedimpliedly by legislature. Britt,to them the v.Lavallee 118
131, (1978); City709 Wentworth-Douglas383 A.2d Dover v.N.H. of

Trustees, 123, 316Hospital 114 183(1974). powerN.H. A.2d Whatever
regulatemay have the oftowns to location transmission lines within

borders, power waythat cannot be exercised intheir a that is
Britt, supra;with law. Lavallee v.inconsistent State see State v.

Hutchins, 924, (1977).117 N.H. 380 A.2d 257

regulation repugnant expresslyLocal is to State law when it
contrary legislativea or is to thecontradicts statute intent that

Driscoll,statutory 222, 385scheme. v.underlies a State 118N.H. A.2d
Boisvert, 291,(1978); (1977).218 State v. 117 N.H. 371 A.2d 1182 The

by repugnantthe defendant towns in isaction this case RSA ch.to 162-­
contrary legislativeF because it is to the intent that all matters

regarding plantspowerthe ofconstruction bulk and transmission
by integratedcovered the statute be inlines determined one and

procedure by committee,thecoordinated site evaluation whose
findings supra 292, 371are conclusive. See State v.Boisvert at A.2d at

162-F, legislatureBy enacting1183. ch. preempted anyRSA the has
power might respectthat the defendant towns have had with to

statute,by bytransmission lines embraced the and the actions the
regardtowns to Id.;defendant with transmission lines are of no effect.

Hutchins, 924,see State v. 117 (1977).N.H. 380 A.2d 257
argueThe defendant towns that the questiontransmission inlines

162-F:2,byare not covered the statute. RSA “Definitions,”entitled
provides:

powerI. supply“Bulk facilities” means:
(a) generating equipmentElectric station and associated

designed capable operationfacilities for or of capacityat a
megawatts more;of 50 or
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ratingdesigna of 100line oftransmission(b) An electric
generating facilitymore, awithassociatedorkilovolts

already occupied by anot(a), over a routeinoutlined
lines;orlinetransmission

design ratingline of a in(c) An transmissionelectric
lengthin of inthat is excess 10 milesof 100 kilovoltsexcess

occupied byalready a transmission line orover a route not
design ratinga excesslines in 100electric transmission of of

committee orthe site evaluation commissionkilovolts which
require a becauseshould adetermines certificate of

impact.substantial environmental

(b), argueRelying paragraphadded.) on the towns the(Emphasis that
theyquestioninjurisdiction over the lines becausehas nocommittee

already byentirely occupiednotdo run over routes transmissionnot
shows, however, line, long,that one is28.75 mileslines. The record

second,along new milesmiles of route while a 7.25over 17located
line, long,entirely new The third 18long, over a route. milesis located

existingand 9.5 miles anmiles a new route over route.runs 8.5 over

withinroutes fall the definition ofWe believe that these “[b]ulk
are, thus,162-F:21(b),inpower supply RSA andfacilities” contained

case,jurisdiction. In each the transmissionwithin the committee’s
rating statutorydesign of the minimum runa in excess andlines are of

already bysubstantially occupiednot a transmission linea route“over
statutory languagethe ato read intoor . . . .” Id. We declinelines

entirely new.requirement bethat the routes

Moreover, appear possessesthat the committeeit would
bylines ofjurisdiction virtue the italicizedthese transmissionover

1(c). statutorythein 162-F:2 Wherelanguage RSAcontained
met, necessaryratingdesign is issuance of the siteofbenchmark

“afinding by of substantialcommitteetheimplies, ipso facto,permit a
impact.”environmental

questionin areAccordingly, the lines here within thewe hold that
byregulatedbe town.jurisdiction and cannot theof the committee

by original proposalfact that in its for theis theOur view buttressed
lines, plaintiff muchthe desired to locate atransmissionSeabrook

Onlygreater proportion lines over new routes. afterof the
towns and the did thethe defendant committeewithconsultation

agree greater portion of lines routesplaintiff locate the overto a
decision,by equipment.already Thatoccupied transmission

towns,satisfypart affected should not later be usedin to themotivated
authority.reviewthe of siteto divest committee
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question,toIn view of our answer the first we need not answer the
second.

Remanded.
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