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Rye’s attorneynoteWe that has indicated townthat the has not
possibility issuing building permitthe of a plaintiff.foreclosed to the

there plaintiff’sHe also indicated that are alternatives to proposedthe
system,septic the inbut that town is “not the tellingbusiness of

plaintiff][the get engineers.”do approval,what to so that he he hascan
plaintiff attempting developtoThe has been his land since he

years ago.purchased one-halfit four and We remind the town that it is
providefunction to assistance to all theirtheir citizens. See N.H.

1,pt. strongly suggest RyeConst. art. 1. We that the of quicklytown
get attempting negotiate“in the of tobusiness” plana workable
acceptable parties. apparent unwillingnessto both The town’s to
engage in questionsuch discussions to date leads us seriouslyto

dealing goodinit iswhether faith.

denied; plaintiff’sMotion exceptions overruled.

All concurred.
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Rath, attorney general (Michael Pignatelli, attorney,A.Thomas D.
orally), for the State.

Penacook, byJr., orally,Geiger, of brief andGlenn G. for the
defendant.

byBOIS, juryappeals conviction a for thehisdefendantJ. The
(RSA 632-A:2)sexual assault andaggravated feloniouscrimes of

J.)(Mullavey, reserved and635:1). The Trial Courtburglary (RSA
for review. Weexceptions presenting several issuestransferred

hisexceptions and affirm convictions.theoverrule
refusingargues inthat the trial court erred tofirstThe defendant

usedprocedures“thebecausesuppress identificationan out-of-court
irreparabletoconducivesuggestive andunnecessarily. . . were

policebecause the believed theclaims thatHemisidentification.”
involved, they whichused methods directedbeento havedefendant

him.attention towardsthe witnesses’
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photographictoward theattack is directed identificationThe initial
place within a few hours of the commission of the crime.which took

among photographspicture was seven shown todefendant’s theThe
suggestsby police. proceduredefendantThe that thevictims the

original generalemployed improper he did not fitwas because the
given bydescription the witnesses. One ofof the assailant the victims

picturepicked of the defendant for “facial features” andout the one of
person Thefor “skin tone.” defendant concludes therefromanother

positive proceduresno identification and that “thethat there was used
, coupled physical condition,. with the witnesses’ and mental. .

irreparably tainted all future identifications used.”
in-person lineupThe second attack is directed at the which included

subject previously pickedthe defendant but excluded the of ofout the
allegesphotographs policefor skin tone. The defendant that the

unwittingly preconditioned the victims to believe that their assailant
among theypersonswas the to be viewed when asked the victims to

gotlineupa because “we think we the one.”attend He contends that he
lineup bypicked onlywas out of the one of the victims because the

identifycompelled somebodyvictim felt to and therefore
subconsciously only previouslyfocused on the face she had become

with, photograph.infamiliar albeit a
attorney represented defendant, althoughAn who then the no

charges pending, only presentnot was lineup,were at the but
provided input clothing placementas to the worn and the of the seven

by Leclair,persons victims. 214,viewed the two See State v. 118 N.H.
(1978). suppression hearingat both the385 A.2d 831 He testified and

only identifytoat the trial that the woman able the defendant
thoughtsubsequently said that she he was the one but that it was hard

lightingfor her to tell or to be sure because the was different. Counsel
satisfied, however, procedures employed by policewas that the the

proper.fairwere and

appliedproperly convincing”The court the “clear and burden
Leclair,by 214,proofof State v. 118mandated N.H. 385 A.2d 831

(1978), suggestiveand found “on all the evidence that proceduresno
by prior photographic line-up priorwere used the State to the or to the

corporeal line-up which caused or contributed to the identification of
by witness . . ..”the defendant the The court further found that no

byprejudicial police priorwerestatements made the to either the
photo lineup; pickedidentification or the that the witness out the

for “facial features” and “coloring”defendant another for and
lineupin qualificationidentified the defendant the “without or

Having procedures byfound that the policeotherwise.” used the were
suggestive, applynot the court did not need to totalitythe of
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balancingrequiring prejudicialthe of thecircumstances test effect of
suggestive lineup against the five factors enumerated ina Neil v.

reliability of thetheBiggers, 188, 199-200 (1972), to determine409 U.S.
supra.v. Leelair We hold thatidentification. State the court was

rulingin “the identification iscorrect its that admissible .... The
weight that evidence is to be left to theto be accorded determination of

jury.”the

argues process requiredthat dueThe defendant next the court
jurorsprospective upon subjectto dire the ofbelow voir racial

refusingin permitcourt erred both toprejudice, and that the counsel
jurorsprospective askingpersonally the and in notexamine theto

following suggested questions:

up?peopleyou gotten mixed1. blackHave ever

you time differen-you an easierthink would have2. Do
among people?blacktiating among people thanwhitefrom

you phrase3. peopleHave ever heard the “all black look
alike”?

care, withevenparticularwillingyou withto viewAre4.
alone; in othertestimony it standscaution, wheneyewitness

fingerprints,else, proceeds, nonothing nowill betherewords
except thecaseto thedownnothing the defendantelse to tie

witnesses?of someword

saypersonpossibility that a willyou open theto5. Are
theyin fact areman” whenthey’re “positive that’s the

honestly mistaken?

clearlyinquiries uponproposed bearfail to see how the the issue ofWe
Furthermore, opinionwe are not ofprejudice. the thatracial the

jurorsstatutory prospective underinquiry of the RSA 500-A:22
lacking value,probativein(Supp. 1977) superficial, or violative ofwas
process.right to duethe defendant’s

prospective jurorwhether or not ais well that is freeIt settled
byfinding dire,be made the trial court onprejudice is a to voirfrom

of the voirreviews the record dire to determine theand that this court
Laaman, 794,114jury’s impartiality; v. N.H. 331 A.2dState 354

Dunbar,denied, (1975); 904,(1974), 423 854 State v.cert. U.S. 117 N.H.
790,Colby,(1977); (1976);v. 116 N.H. 368 A.2dA.2d 831 State 587379

Conklin, 331, (1975).A.2d115 N.H. 341 770 Our review onState v. the
case, however, byimpartiality in isquestion this limited the factof

inquiry bythetranscript does not recount conductedthat the the
court.
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objected to the court’s refusalneverthe defendantalso note thatWe
selection,juryquestions at the time of the thatproposedallow histo
with,compliedwas and thatagreed RSA 500-A:22thatdefendantthe

jury in fact chosen. address thiswas Wea biaseddoes not claim thathe
dayscase indicates that two beforeonly the reservedquestion because

of a motion fortrial, exception to its denial writtennoted anthe court
questions.containing specificthedirevoir

recentlySupreme Court has addressed theStatesThe United
it is to be conducted underhas concluded thatdire andquestion of voir

of andin the exercise its broad soundsupervision trial courtof thethe
Ross, (1976). previously424 589 It had heldU.S.v.Ristainodiscretion.

circumstances, byessential fairness mandatedthethat under certain
court, timely requested inwhen and therequired theprocessdue

discretion, interrogate permitorto counsel toof its broadexercise
jurors of racial bias. Ham v. Southinterrogate on the issueprospective

declared, however,Carolina, (1973). that524 Ristaino “[t]he409 U.S.
questionsalways to haveentitle a defendantnotdoesConstitution

conceivably mightto matters thatspecifically directedposed . . .
against 424 at 594. The United Stateshim.” U.S.prejudice veniremen

recentlyalso observed thatAppeals First Circuit hasfor theofCourt
catalystmay prejudice,rape classic of racialbe ainterracial“[w]hile

partiesof and victims and not inin the identitiesprejudice inheresthe
Waitkevitch, 469, (1st536 F.2d 471 Cir.specific Dukes v.issues.”the

inquiry byconducted the court ofAccordingly, that the1976). we find
process.duejurors satisfiedprospectivethe

court,Nothing opinion be construed to limit the trialin shouldthis
discretion, broadening the-scopefrom of itsof its soundin the exercise

suggested bybeyond the statute. RSA 500-minimumdire thevoir
however, givensuggest, heed to(Supp. 1977). that be theWeA:22

question sponte, appealjudge the sua the inwarning “asksthat if the
injectedground racialon the that he the issueprobability will beall
Ristaino, 754,v. 508 F.2dreversible error.” Rossthe case—henceinto

Judge(Moore, dissenting), reversed(1st 1974) Circuit inCir.758
Ross, (1976).424 589v. U.S.Ristaino

collectivelyWe consider the next three issues.
objects to the denial of his1. The defendant motion for a directed
close of the State’sverdict made at the case. The record discloses no

objection made to the court’s order.
objects jurycourt’s2. The defendant to the refusal to instruct the as

concerning reveals, however,requested identification. The record
objection followingno was made to that refusal andthat that the

charge:colloquy place the close of thetook at court’s
approachcare to theCourt: bench?”“Counsel
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your“I have no reason to honor.”Counsel:Defense
provideargues State did not himthat the with3. Defendant

regarding testimonytheexculpatory evidence” and“potentially
motility.sperm He claims that thereports doctors aboutof two

by granting, part,required in of a motion forthedisclosure was
offered,testimony however,discovery inspection. When the wasand

only objection vigorouslyposed no but cross-notthe defendant
moved for the introduction of one ofexperts and thebothexamined

reportstwo exhibit.as an
procedural requirementwaive our ofreason toWe see no

accordingly,exception, rejectobjection and and thecontemporaneous
Josselin, 936, 409119arguments. State v. N.H. A.2d 1336defendant’s

(1979).

waswhether the defendant denied a fair trialThe next issue is
toof its witnesses went the scene of theand somebecause the State

to,trial, of,day presencethewithout notice or thethird ofcrime on the
allegesnow that this action “violatedThe defendantdefendant.

right surprisediscovery created such at trial soasgranted and to[sic]
case, denying process,him due a fair trial andprejudice . . .the

broadly argues possessesHe thatof counsel.” heassistanceeffective
participaterights notice and to in suchtoconstitutional

cites,experts. Hehis own neither nor do weexperimentation with
arguments deprivedfind, support that he wasauthority in of his due

fifth,trial, effective assistance of counsel under theprocess, fair anda
sixth, amendments of the United Statesand fourteenthseventh

Accordingly, we dismiss the claim.Constitution.
for ofcounsel the State “a deliberate actdefendant also accusesThe

knowingprejudicially, and aperhaps violationtheir caseto reinforce
Arthur,discovery____”Relying on v.grant State 118of...of the court’s

prosecutors561, (1978), declares thathe must be391 A.2d 884N.H.
high and that the failure of the State toof conductto a standardheld

prejudicedinexcusable and him incomply order is thewith the court
argumentsfind the defendant’s toWe bepreparation of his defense.

merit.without
factuallynot correct. He admitsareThe defendant’s accusations

request reportsallhis for of scientificdeniedthe courtthat
1978,13, because the State thenSeptember had noonexaminations

however, byattempts justify position,histoHeinformation.such
sayingreadbe as that the courtarguing court’s denial “shouldthat the

requests had the State informed it of theirgranted thosewould have
experiments.”furtherto conductintentionsor otherexistence
reasoningby wistful nor do wethe defendant’snot movedWe are

requireimproper. We more than bare andState’s conductfind the
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supra;e.g., Arthurallegations See State v.in the record.unsupported
Breest, 416, (1978).A.2d 643387118 N.H.v.State

discoverypro motions for that theto seissue relatesThe next
trial,awaiting upon waswhich no actionfiled whilehaddefendant

comprehensive motion forsubsequently filed aTrial counseltaken.
granted certain of thehearing, court and denieddiscovery. theAfter a

brought toacknowledged pro motions had beenthe sethatrequests. It
requested in motions“the relief thosethatand concludedits attention

duplicationor a of the reliefby samecounsel to be thewas stated
discovery.” The clerk of court noted anforin motionrequested the

complete order.exception court’sto the
discovery hearing, and the record istranscript of thenoThere is

point. nowon this The defendantany further evidencedevoid of
pleading the ten-to answer the withinargues State’s failurethat the

Superiorin Court Rule No. 58 or toprovidedday limitationtime
right conductviolated his torequested materials somehowprovide the

(1976), sixth1654 the fifth and28 U.S.C.defense under §his own
Constitution, 1,partand article 15Statesof the Unitedamendments

Hampshire Constitution.of Newthe
claims nor do we follow histhe defendant’sno merit toWe find

defendant would stand to benefit atreasoning. see how theWe fail to
relief,requested namelythrough grant that “thisof hisathis time

lower court and the State tocase to the orderremand thiscourt. ..
proinrequested his se motions.”materialhim thefurnish

argues policeFinally, defendant that Massachusettsthe
clothingpossess articles of his andillegally certainseized and

had ordered the items excluded fromThe trial courtpersonal effects.
subsequently returned them to thethe Stateevidence and

excepts ofThe defendant to the denial hisauthorities.Massachusetts
allegingpersonal effects a violation of hisof hisfor the returnmotion

and, 595-A:6.rights specifically, of RSAmore
hearinganytranscript us of on thebefore defendant’sThere is no

record,clothing Without a and in view ofreturned.to have hismotion
595-A:6, saydiscretionary language weof RSA cannot that thethe

Cotter, 426, 402v. 119 198discretion. Cotter N.H. A.2dabused itscourt
325,Beaudoin, (1978).v. 118 N.H. 386 A.2d 1261(1979); Beaudoin

Furthermore, clothinghow return of the defendant’swe do not see the
appealed from in view ofupon conviction the fact thatthewould bear

from evidence on the defendant’s ownexcludeditems had beensuch
motion.

attorney represent zealouslydutyrecognize of an to a clienttheWe
again counsel of thecompetently but remind concurrentand
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integrity legal professionof theobligation the andto maintain
Whaland, 923,legal system. Arouchon v. 119 N.H.improve upon the

examplecase is a classic of counsel(1979). The instant409 A.2d 1331
properlya“comb[ing] record on ‘treasure hunt’ for neverthe issues

Josselin, 936,judge.” v. 119brought State N.H. 409before the trial
arguedpointsthe briefed and are non-(1979). That some ofA.2d 1336

readily apparent to the trained mind. Suchissues should be
nothing persuasivenessarguments the of the case and do nottoadd

judicialpreserving resources.ofserve the cause

Exceptions overruled.

All concurred.
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DOUGLAS, insured,inThe issue this case is whether anJ. who is
injured passenger in an automobilewhile a that he does not own and

regular use, maythat is not furnished for his stack the medical
payments coverage provided singlefor each vehicle insured under a
family policy. policyautomobile We hold that under the terms of this

coverage.maythe insured stack the


