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Fisher, Moran, (Stephen orally),Parsons & of Dover A. White for the
plaintiff.

Taylor Gray, (Douglas Grayof orally),& Portsmouth R. for the
defendant.

GRIMES, question in thisC.J. The case is whether the town of
collaterally litigatingestoppedDurham fromis the issue of its

36:19-a,authority, require plan approvalRSAunder to site before the
plaintiff changes propertythe of his permittedinternal use from one

estopped.townuse to another. We hold that the is
undisputed. plaintiffcase are propertyThe facts of this The owns

Durham,in oflocated on Main Street the town in zonea classified for
property permittedbusiness. has been utilized forThe uses since

zoning 24,1978,before ofthe enactment the ordinance. On March the
plaintiff buildingapplied permit changesfor toa make internal in the
building buildingportion previouslyconvert of theso as to that used

space apartment.anfor retail sales into office and Both such uses are
permitted Zoning 4.23,4.28.the ofunder town Durham Ordinance §§

approval byplaintiff planningThe informed thatwas the board after
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prerequisite permit’s issuing.site review was a to the Id. 10.32.§
Accordingly, appliedplaintiff tothe the board for a site review.

5, 1978,April accept plaintiffsOn the board declined to the
application, giving long-rangeas reasons the lack of planeither a for

pave parking providethe site or an intention to the area or the
required parking. plaintiff appealed superiorThe to the court. RSA
36:34.

4,1979, followingApril {Goode,J.)On the Trial Court rendered the
decree:

previouslyCourt has found andThis ruled that the
authority upon Planning byconferred the Durham Board

of Zoningvirtue Section 10.32 of the Durham Ordinance
statutory (Williamexceeds limits H. Davison v. Town of

Durham, al.; E-7270, 2,et decree of 1978).October No
timely appeal havingfrom that decision taken,been its
effect becomes final binding.and

decree,light presented byIn of Davison thethe issues the
appeal applicationinstant are moot. Plaintiff’s for a

building accordinglypermit permitis remanded to the
issuing authority for the Town of Durham for action and
disposition inconsistent with thisnot decree.

agreeWe with the trial soughtcourt that the issue to be
litigated in the instant case is identical to that indecided Davison v.

court, essence, correctlyinsupra. appliedThe trialDurhamTown of
estoppel. Crane,the doctrine of collateral 249, 387Bricker v. 118 N.H.

(1978). estoppel,A.2d 321 “Collateral like the related doctrine of res
judicata, purpose protectinghas the litigantsdual of from the burden

relitigatingof an promoting judicialidentical issue... and of economy
by preventing litigation.”needless Hosiery Shore,Parklane Co.v. 439

322, (1979);U.S. 326 supra.Brisker v. Crane

Moreover, estoppel,the doctrine of collateral it is notunder
mutuality parties.of the Bricker v.that there be Craneessential

213,Balfour, (1968).109 N.H. 247 185 Asupra; v. A.2dSanderson
who, litigation, issueparty has lost on an is thereafter barredafter full

litigating parties. Hosierywith new Id. Parklane v.from the issue Co.
partya butis notone whosupra held thatShore has beenat 327-28. It

another, havinga suit in the name ofwho has financed and directed
States,issue, may relitigate it. Montana v.lost on an not United 440

relitigating(1979) (United barred from147 States theU.S.
constitutionality priorinof a tax held constitutional a case in itwhich

litigation).party thewas not a but controlled
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case, fully litigatedof DurhamIn Davison the town thethe
zoning10.32 of its ordinance exceeded theissue whether section

authority granted by requiring siteto the town 36:19-aunder RSA
changes. It theplan approval for internal is identical issue that the

litigate presentin case. In anto the extensive andtown seeks
adverselythoughtful opinion, the court decided the issue totrial the

decision, judgmentappeal was taken from that the istown. Because no
is, therefore, collaterally estopped seekingfrom afinal. This town

contrary same issue here.resolution of the

Exception overruled.

All concurred.
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