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case, fully litigatedof DurhamIn Davison the town thethe
zoning10.32 of its ordinance exceeded theissue whether section

authority granted by requiring siteto the town 36:19-aunder RSA
changes. It theplan approval for internal is identical issue that the

litigate presentin case. In anto the extensive andtown seeks
adverselythoughtful opinion, the court decided the issue totrial the

decision, judgmentappeal was taken from that the istown. Because no
is, therefore, collaterally estopped seekingfrom afinal. This town

contrary same issue here.resolution of the

Exception overruled.

All concurred.
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Rath, attorney general (Peter Heed,Thomas D. W. attorneyassistant
general, orally), for the State.

Hiller,Benjamin Massachusetts, byof orally,brief and for the
defendant, Norma Koski.

BOIS, appealsJ. The defendant from a conviction for criminal
trespass May 1, 1977,in connection with occupationthe of the
Seabrook Nuclear Power Plant site. We affirm.

alongThe largedefendant was arrested with a number of other
occupyingfordemonstrators land at ofthe site the Seabrook Nuclear

arrest,Power Plant. Prior to her she and the other demonstrators had
allegedly repeatedly by policebeen theywarned State that would face
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theytrespass premises.notcharges if did vacate the Theof criminal
charged of trespassand convicted criminal indefendant was later

She was fined and sentenced to fifteenviolation of RSA 635:2. $100
daysdays withHouse of Correction “13 credit forin the Brentwood

time, Following superior appeal,a trial in onde novo court theserved.”
by jury trespass.forwas criminal was thendefendant convicted She

Rockingham Countysix in thefined and sentenced to months$200
suspended.with three months TheHouse of Correction defendant’s

rulings and theexceptions to certain sentence were reserved and
by {Bean, J.).Trial Courttransferred the

argues chargethe court in itsfirst that erred to theThe defendant
proofjury permittedit conviction without that thebecause defendant

“knowingproperty that she was not orremained on the licensed
so,” eliminatingtherebyprivileged anto do element of criminal

trespass jury’sfrom the consideration.

guiltypersonpart: “A is of criminalprovides in635:2RSA
so,privileged heif, knowing not or to dois licensedtrespass that he

any place.” The read statute verbatimcourt thisinor remainsenters
ofjury. court also stated that the definitioncharge Thein its to the

conduct,of theperson is his that“knowingly” awarethat “thewas
person doing.”knows what he is

chargeWe do not find thethat court’s was erroneous. We hold thethat
charge requirementa knowledgeconsidered as whole made the of of

privilege sufficiently clear,lack of or license improbableand isthat it
jury Wentworth, 118 N.H. 832,that the could have been misled. State v.

841, 858, (1978).395 A.2d 864

bycharge rulingargues and thethat thenextThe defendant
was notcompeting harms under RSA 627:3ofa defensecourt that

process. previouslycourt hasof due Thisa denialconstitutedavailable
notunder RSA 627:3 wascompeting defenseharmsheld that a

charged trespass of a nuclearwith criminalto a defendantavailable
855,844, 845-46, 856Dorsey, 395 A.2d118 N.H.power v.site. State

bycontrolling, persuaded theDorsey are notand(1978). We find
inresult bearguments a different should reachedthatdefendant’s

conclusion, wasreaching note that the defendantweIn thisthis case.
closinginjury, and statedto the herRSA 627:3to readallowed

trespassof criminal becauseargument not be convictedthat couldshe
privilege powerbeto on the nuclearlicense orhad ashe shebelieved

Although competing harmsstatute.competing harmsthesite under
defendant, wasto the theredefensean affirmativewas available asnot

competing as itjury regarding the harms statutetheevidence before
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knowledge she privilegedrelated to her that was not orlicensed to
has, therefore, complain.theremain on site. She no cause to

argues refusingnext that the erred inThe defendant court to allow
testify byas tothe defendant’s mother to statements made to her the

explaining doing why”I was goingdefendant “what and before onto
plant.the of the The defendantsite nuclear contends that the court

testimony hearsay bywas allowingconcluded that such and erred not
exceptionit in under of mind” hearsayto come the “state to the rule.

be of theWe cannot certain basis for the trial court’s refusal
testimony groundsto allow mother’s because nothe were whenstated

objection proof.the was made and the made no ofdefendant offer Even
correct,if towe were assume that the defendant’s contentions are

however, we findwould not reversible error because the thatevidence
attempting regardingtothe defendant was introduce her thatbelief
privilegeshe be on planthad a license or to the site of the nuclear was

throughfully conveyed jury testimony.to her Chapmanthe own See v.
California, (1966).386 18 PriorU.S. consistent statements are not

in priorthe of evidence ofadmissible absence inconsistent statements.
485, 488, 66Lynch Sprague, 697, 700 (1949);v. 95 N.H. A.2d see v.State

Ballentine, 120, 121, 352 403, (1976);116 A.2d 404 TwardoskyN.H. v.
279, 284,Company, 723,95 N.H. 62 A.2d (1948).727

finally arguesThe defendant that her sentence herviolated
rights.constitutional She contends thethat sentence is areceived

disproportionate punishment byprohibited eighth amendment,the
equal protectionthat the sentence violates and speechfreedom of

upon antagonismbecause it was based the court’s toward civil
disobedience, processand the sentence violates duethat because it

significantly followingwas a harsher sentence de novo trial and was
discourage byappealsintended to other co-defendants.

The thecontention that defendant’s sentence is a
disproportionate punishment is without merit. We discussed this issue

length supra 841-43,inat 863-66,State v. Wentworth at A.2d395 at
persuaded byand not argumentsare the defendant’s that our

reasoning was we necessaryincorrect. Nor do find it to ourreiterate
analysis opinion.in this

anyThe record is void of indication that the court based the
upon antagonismsentence an toward civil Accordingly,disobedience.

summarilywe dismiss the defendant’s second contention.

The final impositionissue we address is whether the of a
followingharsher sentence a novo inde trial this case dueviolated

process. personIt is well established that a ofconvicted an offense is
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statutorypursue rightentitled to his to a trial de novo without
apprehension by substitutingthat the State will retaliate a more

charge original one, by attemptingserious for the or imposeto a
originallypenalty charged merelyheavier the actsfor same because

rightthe defendant chooses to exercise his to a Blackledge v.new trial.
21, 27Perry, (1974); Butterworth,Lovett v. (1st417 U.S. 610 F.2d 1002

Pearce, 711, (1969).1979); see v. 395 U.S. 723-26Cir. North Carolina
Although Blackledge, distinguishedLovett and Pearce can each be

facts, recognizefrom this case on its we that the thrust of those
safeguarddecisions is to the freedom of defendants to exercise their

right appeal. They againstof a check prosecutorialserve as both and
judicial vindictiveness, prevent chillingand also the of the exercise of

rights bysuch other defendants who must make their choices under
similar circumstances in the future. Lovett supra;v. Butterworth

DeMarco, 1224, (9thUnited States v. Cir.),550 F.2d 1227 cert.
denied, (1977).434 U.S. 827

We do not find the aforementioned indicia of vindictiveness on the
part judge prosecutorof either the or in this seriouslycase. While we
question propriety allegedlythe of certain byremarks made the
prosecutor newspaper regarding appeals byto a demonstrators,the
there is no evidence of vindictiveness or appearanceeven the of
vindictiveness in the record before us.

there is a “realisticonly whenoffendedprocess isDue
ofthe resultpunishment isincreasedanlikelihood” that

case inPerry supra As was theBlackledge at 27.v.vindictiveness. See
104, (1972), thatthe trial court116-17Kentucky, 407 U.S.v.Colten

in thisimposed the final sentenceandtrialdefendant’stheconducted
sought a differentthe defendantwhichfromthe courtwas notcase

to find errorcourt even askedde novowas theappeal;result on “[n]or
work____” explained:Supreme CourtStatesThe Unitedin another’s

superior impose amay court willbe that theIt often
than that received from themore severepunishment

follows that such a sentence isit no morecourt. Butinferior
seeking superiora court trial thanpenalty fora vindictive

penalty.imposed The triala lenientinferior courtthat the
guiltcompletely determination ofrepresents a freshnovode

appeal As far weon the record. asIt is not anor innocence.
know, court is not before thefrom the lowerthe record

proceedings.irrelevant to itssuperior court and is

Id. at 116-17.
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imposedThe sentence in wasthis case not to deter de novo
trials, illegal actions,to fully justifiedbut deter and was in the

purpose.offurtherance that We hold that the court's sentence did not
processviolate due and did not constitute an ofabuse discretion.

Affirmed.

All concurred.
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