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Grafton
No. 79-258

Chiplin Enterprises, Inc.

v.

City of Lebanon

14,February 1980

Lebanon, by orally,Baker, plaintiff.brief and for theofA.William

Cirone, (R. orally),Decato for theof PeterLebanonDecato &
defendant.

BOIS, Cityfrom of the Lebanonplaintiff appeals an order ofTheJ.
developmentdenying request apartmentfor of anPlanning hisBoard

{Johnson, J.) the board’sCourt affirmedcomplex. The Trialunit
plaintiff’s exceptions. Wetheand transferredreserveddenial and

and remand.court’s decreetheoverrule
Hampshire corporation engaged in theplaintiff aThe is New

properties.development On October t2rT976.'’fKNof residential
Planning witharequestBoard forbefore the Lebanonplaintiff came

apartmenttw'énty-four complex.proposed unitfor aplansite review
review, granted preliminarythe boardof theAt the conclusion

pendingplan publicproposed of asiteapproval for the the-outcome
1976, public hearing^wasTreid by8, a thehearing. On November

hearing concerningthemuch discussion atThere wasplanning board.
problems, finaland acHbrTon theand othercirculationtraffic

December-13,1976, thetemporarily tabled."Onrequest wasplaintiff’s
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planning plaintiffsboard heard additional evidence and denied the
primarily safetyrequest, for reasons.

plaintiff proposala approvalThe introduced “new” for site plan on
31, 1977, byJanuary which was defeated a ofvote the board on
22, 1977,February following public hearing. plaintiffa second The

superiorpetition 24,forfiled a certiorari with the court on March
1977, seeking relief ffom the board’s decision. After several
preliminary objections, parties agreedintothe entered an statement

facts, presentedof which was to the court with ofmemoranda law. On
19,1979,April plaintiffsthethe court affirmed board’s ofdenial the

plan application. plaintiff appealssite review The from that decision.
ofThe first is 504 theissue whether Lebanon Ordinance is§ Zoning

plaintiff argues because, byThe thatvalid. the ordinance is invalid
including property, expansiveit isresidential more than was the
enabling legislation inthen effect. The defendant counters that it

theinconsistent with clear ofwould be thrust RSA and31:60-89 RSA
legislature impliedlych. hold did plan36 to that the not sanction site

large developments havingreview of residential impacta substantial
neighborhoods developmentson within which such are situated.

(1965) providesRSA 36:19-a as follows:

Planning (emphasis original).Further Power Boards Aof
municipality, having adopted zoninga ordinance as
provided 31:60-89, boardplanningin RSA where theand

adopted regulations providedhas subdivision inas sections
hereof, may empower planningfurther the19-24 board to

review, approve disapproveand or planssite for the
development of tracts non-residential uses whether orfor

developmentnot such includes a subdivision or re-
(emphasis added).ofsubdivision the site

by 1979,RSA 36:19-a was grantamended N.H. Laws 455:3 to
planning authorityexplicit plansboards to review site for “multi-

changefamily dwelling pertinentunits.” This questionis not to the
us, however,before the ordinance adopted priorsince at issue was to

1979,that amendment. N.H. Laws1979 See 455:4.
Zoning provides pertinentThe Lebanon Ordinance 504 partin§ as

follows:

developmentforSite Plans the of anytracts of land for
use,permitted developmentwhether or not such includes a

subdivision or ofre-subdivision the site as defined in the
Zoning RegulationsOrdinance theand Subdivision of the
City Lebanon,of Planningshall be submitted to the Board
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approval priorfor buildingto the issuance of a permit by
City Manager developmentthe if such creates or could

Impact neighborhoodcreate a Substantial on the within
developmentwhich such is situated or have insuch [sic]

impact City (emphasison the as a whole added).

It is well established that powerthe State has passthe to
municipalities regulateenabling legislation authorizing to the

development of subdivisions. Town v. Colony,Lakesideof Tuftonboro
Inc., 445, 448, 410,119 N.H. 403 A.2d (1979).412 Municipalities that

onlydelegated power, however,exercise this can do inso a manner 'legislation.enablingconsistent with the Id. While munici]mTINéFmai\^
express grant, theyimplied powershave incidental to by\an are bound

plain Arnold v. City of.._Seethe meaning language,of the id.,used.
Manchester, 859, (1979);119 N.H. 409 A.2d 1322 Britt,Lavallee v. 11­ 8

131, 133, 709, (1978).N.H. 383 A.2d 711

plansjor(1965)RSA 36:19-a limits a town’s review of site the
development of tracts to “non-residential uses.” ZoningThe Lebanon

powerOrdinance 504 broadens this of§ review to include the
tha.tt.hp.development “any permitted findof tracts for use.” We do not

permittedpower require planof review for “anv uso” isa town to site
byexpressly granted impliedlyeither or enablingsanctioned the

legislation effect,then in by(1965),RSA 36:19-a or RSA 31:60-89 and
Comprehensive. Planning.generallyRSA ch. 36. See N.H. Office of

Management (1977). Accordingly,Growth wé hold ..thaOHiXebanon
a,ndZoning Ordinance 504 inwas invalid this case§ must be set aside

provisionsto the extent that its authorized review of other than “non­
residential” uses.

holding,In view of our we do not address-the other issues raised.

Reversed and remanded.

All concurred.


