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petition declaratory judgmentfile a forWatterson six months to
against seeking coverage liabilityhis insurers for suchother as he
may Grange policy.in limits of hisincur excess of the National

Exceptions part;insustained remanded.

KING, J., sit; others concurred.did not the
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Nixon, orally),L. NixonBrovm & of Manchester for the{David
plaintiffs.

Green,Sheehan, Phinney, HigginsManchesterBass & of E.{James
orally), for the defendant.

BROCK, declaratory judgment andpetition forThis aJ. is
adoption zoningarising of ordinancethe ainjunctive out ofrelief

meeting. principal issue onby town TheBedfordthe 1978amendment
statutory filingcompliance with theappeal is whether substantialthis

requireprotest petitions sufficient arelating is torequirements to
adoption proposedof a amendment.vote foraffirmativetwo-thirds

(Supp. 1979).31:64RSA
opposedPlaintiffs, adoptionwho of thein Bedfordlandowners

they substantially but notquestion, thatcontendinamendment
1979).(Supp.strictly requirements of RSA 31:64complied with the

by majoritya but than a two-thirdsapproved lesswasThe amendment
adoptedwasthat the amendment andruledThe town moderatorvote.

superiorin the court. Defendantthis actionplaintiffs thereafter filed
dismiss, alleging plaintiffs notthat the were entitledfiled a motion to
they appealfirst to to the selectmen underhad failedbecauseto relief

plaintiffs’ in1979). Relying upon admission their(Supp.RSA 31:74
strictly statute,they complied thewith thehad notpleadings that

petitionrequesting the bethat dismissed.a demurrertown also filed
merits, {Griffith, J.)made certainhearing the Masteron theAfter a

dismiss befindings, the defendant’s motions torecommended that
by findingshisquestions law raised be reservedofand that alldenied

ruling. Superiorwithout The Courtto courttransferred thisand
report exceptedand the town toJ.) approved the master’s{Loughlin,

rulings to Bothits and motion dismiss.on demurrerthe adverse
findings of fact.exceptedparties to various

zoning questionin would the minimum lotincreaseThe amendment
acres in areas ofto three certainone and one-half acressize from
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addition, required frontageInBedford. lot would increase from one
fifty fiftyhundred feet to two hundred feet.

summary surroundingA plaintiffs’brief of the facts efforts to
require passagea two-thirds affirmative vote for of the amendment is

anticipation meeting,essential. In plaintiffsof the town had four
protest petitions Sunday, 12,in On 1978,circulation. March the
chairman of the board of plaintiffsselectmen advised one of the that

petitions any priorthe could be submitted at time to the close of the
polls. day, Wigginplaintiff brought petitionThat same one to the
chairman and offered to remainingcollect and deliver all petitionsthe

night.that The chairman declined this offer and instructed Mr.
Wiggin petitionsto deliver all of the to the town moderator before the

polls.close of the signatoryThe chairman was also a on one of the
petitions, givenand the master found goodthat his advice was in faith.

Relying upon instructions, plaintiffsthe chairman’s delivered all
petitionsfour evening,to the town moderator 13,late the next March

polls 14,opened1978. After the on March telephonedthe moderator
Hampshire Secretarythe New of State’s office and discovered for the

recentlyfirst time that RSA 31:64 had been amended. The new
provision, (Supp. 1979),RSA 31:64 II had become effective on
September 3, 1977, providedand that:

any protestIn signedorder to have petitionconsidered the
shall be submitted to the priorselectmen at least 24 hours to

meeting,the town and the moderator shall announce that a
protest petition openinghas been received at the of the town
meeting.

polls proposed zoningand the onAfter the closed vote the
tallied,, protest petitionstheamendment was ruled that themoderator

zoningproperly andhad not been submitted that the amendment was
adopted by simple majoritya vote. This determination was made
notwithstanding engineerthe fact that the town had rendered his

day signaturesreport in petitionearlier the that the number of on the
requirewas sufficient to a two-thirds vote.

appeal,On this we must first consider pleadswhether one who
compliance provisionssubstantial rather than strict with the of RSA

upon may granted.31:64 which reliefstates a claim be If the answer to
affirmative,questionthis is in the then we must next consider whether

plaintiffs substantially compliedthe in this case with the statute.

previously recognizedWe allegationhave that an of substantial
compliance maywith a statute or provideordinance sufficient basis

Mkt.,Gerry’s Inc.,for 165,relief. Keene v. Cash 113 N.H. 304A.2d 873
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249, 197 (1964).218Riley, N.H. A.2d “Minor(1973); McKinney v. 105
statutory procedure or technical violations thereoffrom thedeviations

compliance.” v.is Barcombmay if there substantialbe excused
400, Plaintiffs,320, (1976).Herman, 318, 402358 A.2d116 N.H.

compliance,by did establish a basisaccordingly, pleading substantial
granted the town’s demurrer wasbe andupon relief couldwhich

properly overruled.

(Supp. 1979),of RSA 31:64 II wePrior to the enactment
waspurpose RSA 31:64 to afford landownersrecognized ofthat the

hastily and ill-advised toconceived amendmentsprotection from
Selectmen, 609, 347zoning v. Board 115 N.H. A.2dDiscoordinances. of

359, 320 A.2dFisher, (1974).114 653 Thatv. N.H.(1975);451 see Alton
Furthermore,integral part of the statute. weprotection anremains

validity performance willrecognized substantial and notthe ofhave
complianceof strict when to do soin favorabandon that doctrine

denylegislative purpose and landowners thethewould frustrate
byprotection them statute.afforded

legislative history (Supp. 1979)IIof RSA 31:64 revealsThe
verifygive signaturesdesigned time to the on theto townsthat it was

petitions. followingprotest language 2The is found in Jour.N.H.H.R.
(1977):1093

zoning change.330, protests in ordinanceSB relative to
Beverly Gage Municipal CountyOught pass. Rep. for andto

Government.

petitionprovides:.... 2. that the be filed atThis bill
signaturesmeeting so thoseprior24 hours to theleast

becan checked.

case, signaturespetition were in fact checked andIn thethis
voting day, 14,1978.end of the March Theto valid before thefound be

1979)(Supp.IIpurpose underlying was fulfilled.RSA 31:64
stripreluctant to landowners ofpast, we have been theIn the

byprotection given 31:64 when town selectmen havethem RSA
meeting.delayed sending petition to the town Alton v. Fisherthe

supra.
plaintiffsby attemptedpersuaded that one of the toWe are the fact

of the board of selectmen “at least 24petitiona to the chairmansubmit
meeting” purpose RSA 31:64 IIprior and that the ofhours to the town

signatures)1979) (the was achieved.(Supp. validation of We further
(the(Supp. 1979) protectionpurpose 31:64 ofthe of RSAbelieve that

rights) if the ofwould be frustrated doctrine substantiallandowners’
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compliance appliedwas in Accordingly,not this case. we find that the
plaintiffs substantially filingcomplied with the requirement of RSA

(Supp. 1979)31:64 and hold that a two-thirds affirmative vote was
required adoption proposedfor the of the amendment to the Bedford
zoning ordinance.

The town aalso filed motion to plaintiffs’dismiss onbased
appealfailure pursuantto first to boardthe ofselectmen to RSA 31:74

(Supp. 1977). previouslyWe have held that the appealwhen issue in an
questioninvolves of questiona law rather than a of the ofexercise

discretion,administrative administrative alwaysremedies need not
be exhausted a willbefore resolve the Tremblaycourt matter. v. Town

Hudson, 178, 179, 431, (1976);116 N.H. 355 A.2d 432 Metzger v.of
Brentwood, 290-91,287, 24,115 N.H. 343 A.2d (1975).26-27
Accordingly, we hold that defendant’s motion to properlydismiss was
denied.

Finally, regard exceptiontowith the town’s to the master’s
findings fact, findingsof we thatconclude the supported bywere the

review,Onevidence. we will not substitute our own conclusions offact
findings reasonablyif the master’s could be made on the evidence.
Adams, 634,Archambault 638,v. 139, 142118 N.H. 392 (1978);A.2d

seeAetna Insurance Co. Corp.,v.American 974, 409Ski 119N.H. A.2d
(1979).1356

exceptions overruled; judgment plaintiffs.theDefendant’s for

Grimes, King,C.J., J., sit;and did not the others concurred.
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