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HampshireofThe State New
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Billy C. Gorham

5, 1980March

Rath, attorney general (Richard McNamara,Thomas D. B.
attorney general, byassistant Harrigan,brief and David L. assistant

attorney general, orally), for the State.

(PaulDuggan, orally),E. of Manchester H. Lawrence forJames the
defendant.

DOUGLAS, principalJ. The issue in this murder case is whether the
concerningjurytrial court’s instruction self-defense was reversible

Weerror. hold that it was not.
early morning February 24,1978,In the hours of Robert Bell and

Gorham,defendant, Billy driving alongthe were Ahern Street in
Street,in InManchester Mr. Bell’s car. front of 19 parallelAhern two

parked path.cars theirblocked William Peters was the ofdriver one
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Jr.,Voisine,decedent,cars; drove the other. Both carsEmiletheof the
drinking.by youths,occupied most of whom had beenseveralwere

clear, stopped,appears Mr. BellAlthough is it thatevidence notthe
beganhorn, his car and a discussion with Mr.his lefthonked then

thereafter, response requestin Mr. orShortly to Bell’seitherPeters.
accord, produced pistol. ordefendant a He fired fourtheon his own

including Voisine,present,those Mr.Several offive into the air.shots
theyis unclear toconverged It whether intendedon the defendant.

beganmerely shootingTheinjure him. defendant at theor disarm
Voisine, defendant, lungedground. closest to theAs Mr. one of those at

fatallypistol Mr.him, and woundeddefendant raised his Voisine.the
by Hillsborough County JurytheBilly was indicted GrandGorham

murder, 630:1-b,second-degree possessioncharged RSA andand with
felon,by juryhandgun guiltyRSA Aa convicted 159:3. found himof a

charges. seasonably excepteddefendant toof The certainboth
chargecharge toportions of and the court’s failure tothe court’s as

requested. (Loughlin, J.)Trial reserved and allThe Court transferred
exceptions to this court.

argumentfirst is that the court’s self-­The defendant’s
inadequate as a matter of law.was The courtdefense instruction

by reading portionscharged jury the relevant of RSAthe 627:4:

using deadly againstjustifiedperson is in forceA another
reasonably personbelievesthat suchperson when he other is

unlawful, deadly againstuse force the actor orabout to a
person. By we meanactor defendant.third

using deadlyperson justifiednot in onA is force another to
person deadly byfromdefend himself or a third force the

can,personandother if he knows that he the third with
complete safety, exceptfrom the encounterretreat that he

dwellingrequired if he is in hisis not to retreat and was not
aggressor, deadlyinitial nor is the use ofthe force

when, causingjustifiable purpose damagewith the of or
harm,bodily provokedserious the actor the use ofhas force

against himself in the same encounter.

added.) argued phrase “reasonably(Emphasis that theIt is believes”
juryto that thewas insufficient inform the defendant need not have

deadly peril, longbeen with actual as asconfronted he could
reasonably danger agreeto be real. Webelieve the with the

law,exposition Wright,v.defendant’s of self-defense Aldrich 53 N.H.
unreasonably,398, (1873), person thoughif405 and add that a
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honestly, danger,believes himself in mortal he loses the defense.
Scott,W. LaFave (1972). disagree,& A. Criminal Law 53 We§

however, with the defendant’s contention that the trial court’s failure
explain conceptto the of juryreasonable belief left the with the

defendant,impression defense,that the to establish his must have
deadlypresencebeen in the of actual phraseforce. We ifnote that the

relating to instruction,reasonable had been deleted from thebelief the
defendant’s would be well Infears founded. the form in which it was

however, chargegiven, adequately jurythe informed the that actual
danger necessary supportwas not to self-defense.

arguesThe portiondefendant next that the second of the self-­
charge fatallydefense was defective because the explaincourt did not

provokewhether a deadlydefendant’s use of mere words to the use of
against destroyforce himself is sufficient to his defense. This

argument charge,no merit. Wehas observe that the and the statute
taken, III(c),from which RSA “provoke.”it was 627:4 use the word In

consulted,all the we have indictionaries and those cases that have
matter, see, State,e.g., Wheatleyconsidered 41, 45the v. 119 Cr. R.Tex.

“provoke”(1932), speechS.W.2d 590 the term connotes as well as
present case, juryaction. In ifthe the concluded after the court’s

bringinstruction that a use of fightdefendant’s words alone to aabout
which he at kill opponentintended the outset to his was sufficient toin

defense,destroy legal theyhis Graves,were correct. State v. 352 Mo.
1102, (1944).182 S.W.2d 46

instruction, chargedAfter the self-defense the court jurythe as
follows:

brings legalThis toalso us another tenet of law isand that
competing harms,defined as conduct which the actor —and

again actor means necessarydefendant —believes to be to
another, justifiable.oravoid harm to himself is If the

desirability avoidingurgency of outweigh,and such harm
ordinary reasonableness,to standards of theaccording

sought prevented by definingharm beto the statute the
charged, desirability urgencyoffense the and of such
may uponconduct not rest pertainingconsideration to the

morality advisabilityand of such statute ineither its
general application.particularor When the actor or

negligent bringingdefendant was reckless or in about the
requiring a choice of appraisingcircumstances harms or in

conduct,necessity justification providedthe of his the in
one,paragraph just you,which I read applyto does not in a

anyprosecution offense forfor which recklessness or
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be,may criminalsuffice to establishnegligence, the caseas
liability.

argues this instruction shouldthatThe defendantSee RSA 627:3.
by applygiven own it does not tobecause its termshave beennever

do see meritan element. We not the ofrecklessness isin whichcases
First, showingno wasargument. is that the defendanttherethis

Second, juryby theinstruction. the court instructedprejudiced the
630:2,manslaughter,concerning a crime of whichRSA recklessness

necessarily 630:2(a). juryRSA Had the found thean element.is not
manslaughter, they conceivablyguilty could haveofdefendant

competing harms doctrine.applied the

giveas error the court’s toThe defendant also cites failure
alreadyhave thatrequested We stated the court’sinstructions.

given, statutorycharge, adequately stated the law. suchas Under
circumstances, obligation languagespecifichas no to usethe court

although Ricker,by Kennedyisrequested partya it free to do so. v. 119
827, (1979).409 A.2d 778N.H.

Finally, excepted to the court’s statement thethe defendant to
Althoughjury possible verdicts ratherthat there were five than six.

number,agreeparties properthat six was the we read thethe court’s
whole,jury charge Kennedy supra,v.as Ricker and concludea that the

possible adequately apprisedofdiscussion verdicts thecourt’s careful
manyjury options.of its

Exceptions overruled.

All concurred.


