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No. 79-245

Airport AuthorityManchester

v.

Louis V. Romano & a.

5, 1980March

McDowell,Wenners, (JosephofCraig &Craig, Manchester F.
III,McDowell, orally), plaintiff.for the

Green,Sheehan, (W.Phinney, & of Manchester Michael DunnBass
orally), for the defendants.

interlocutory appealPER ThisCURIAM. arises out of condemnation
byproceedings commenced the Manchester Airport Authority to

rightsacquire air in over land locatedand south of Grenier Field in
Londonderry creatingpurpose of approachfor the an zone for the
airport. HampshireThe case was before the Newtried Eminent

reportDomain Commission renderedwhich a and a verdict for the
soughtThe superiorcondemnor. condemnees thereafter review in the

court.
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1,1973, petition was filedthetaking on andOctoberoccurredThe
settlingpurpose of the(Flynn, J.) for theTrial Courtbefore the

trial, thecondemnor claimed thatdamages. Prior thetocondemnees’
materially reducedproperties wascondemnees’theappraisal value of

regulations imposedwere on thezoning thatby airportthein value
Londonderry by Hampshire Aeronauticsthe Newtown of

V.26, 424:5September 1960. See RSAonCommission
zoning regulationsairportobjected of theto the useThe condemnees

taking. They tofrom moveddamages that resulted thetheto diminish
regulationsgrounds werethat theseregulations on theexclude the

taking inpropertyof the condemnees’aand constitutedunreasonable
of the United States Constitution.amendmentof the fifthviolation

by subjectthe court to theirwas trialmotion deniedcondemnees’The
interlocutory to thisappeal was allowed determineexception. An

in of trial.issue advance

zoningairportThe argumentcondemnees’ that the
computing the ofin amountbe consideredcannotordinance

of the ordinance’son the determinationcompensation turnsdue
zoning isconstitutionality. effect of restrictionsEvidence of the

bydetermining propertythe of takengenerally in valueadmissible
SACKMAN, ON EMINENT DOMAINNICHOLS §domain. 5 J.eminent

Annot., (1966).291 When9 A.L.R.3d the ordinance(3d 1979);ed.18.11
however, may impairvoid, not be the value of theit used tois beheld to

Annot., 291.property supra;condemned. 5 J. 9 A.L.R.3dSACKMAN
case, constitutionalitythat, airportthe of anin least onenote atWe

here at has been considered.zoning to the one issueordinance similar
39,Corrigan, 29 2dWilloughby v. Ohio St. 278 N.E.2dVillage Hillsof

nom, Chongris Corrigan, 919sub v. 409 U.S.(1972), denied658 cert.
(1972). As the court there said:

considering constitutionality anyIn the “zoning”of
regulations restricting any degreeto the uses to which land
may put, appearbe there would to degreebe a certain of
“taking.” questionThe of whether there be an

however,“taking,”unconstitutional involves consideration
degreeof the extent or to which the landowner’s use of his

limited, and, extent, judicialland is to balancingan a of the
againstof societyloss use the benefits to thus obtained.

46,29 Ohio St. 2d at 278 N.E.2d at 663 (emphasisoriginal); Villagesee
Boraas,Belle Terre v. 416 (1974);1U.S. Co.,Euclid v.of Ambler 272

(1926).U.S. 365
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perform judicialWe decline to such a balancing, however, in
advance of trial. The determination whether the ordinance attacked

taking vacuo,constitutes a cannot rather,be made in dependsbut on
evidentiary findings degreesuch as the infringementof upon

See, e.g.,condemnee’s use London,of his land. Sundell v. New 119N.H.
Brentwood,839, 409 (1979);Metzger v. 497, 502-03,A.2d 1315 117 N.H.

954, (1977).374 A.2d 957-58 We therefore remand this case for a
findingsdetermination e.g.,of basic of fact. See Colburn v. Personnel

Commission, 60,118 N.H. 382 (1978);A.2d Society907 thefor
Comm.,Protection N.H. Forests v. Site Evaluation 163, 337115N.H.of

(1975).A.2d 778

properWe also think it to remand so that the town of
Londonderry and maythe State Aeronautics Board be served with

pendencynotice of the of this action. Because of their obvious interest
litigation, theyin the outcome of this givenshould be leave to

intervene. See Blue Mountain Forest Ass’n v. Croydon,Town 119of
202, 400 (1979);N.H. A.2d 55 59 Am.Jur. 2d (1971).Parties 158§ Both

preserving judicialthe economyinterest of arriving just,and of at a
appropriate completeand determination of the cause will be served if

parties joinedthese are in this action.

Remanded.
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