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perform judicialWe decline to such a balancing, however, in
advance of trial. The determination whether the ordinance attacked

taking vacuo,constitutes a cannot rather,be made in dependsbut on
evidentiary findings degreesuch as the infringementof upon

See, e.g.,condemnee’s use London,of his land. Sundell v. New 119N.H.
Brentwood,839, 409 (1979);Metzger v. 497, 502-03,A.2d 1315 117 N.H.

954, (1977).374 A.2d 957-58 We therefore remand this case for a
findingsdetermination e.g.,of basic of fact. See Colburn v. Personnel

Commission, 60,118 N.H. 382 (1978);A.2d Society907 thefor
Comm.,Protection N.H. Forests v. Site Evaluation 163, 337115N.H.of

(1975).A.2d 778

properWe also think it to remand so that the town of
Londonderry and maythe State Aeronautics Board be served with

pendencynotice of the of this action. Because of their obvious interest
litigation, theyin the outcome of this givenshould be leave to

intervene. See Blue Mountain Forest Ass’n v. Croydon,Town 119of
202, 400 (1979);N.H. A.2d 55 59 Am.Jur. 2d (1971).Parties 158§ Both

preserving judicialthe economyinterest of arriving just,and of at a
appropriate completeand determination of the cause will be served if

parties joinedthese are in this action.

Remanded.
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Hanrahan, Michael, Flynn,Brennan P.& and John of Manchester
orally), plaintiff.forW. Hanrahan the{John

Starr, Peters, Kohls,Wadleigh, Dunn & of Manchester {Theodore
Wadleigh orally), for the defendant.

KING, petition declaratory judgment broughtJ. In forthis
491:22-a,pursuant plaintiffRSA the seeksto to determine the

liabilitycoverage general policy.of a insurance The defendant insurer
coverage exclusions,denies on the basis of two one which bars

recovery by employee” purportsa and“fellow the other which to
coverage duringsuspend anythe course of the movement of structure.

{Cann, J.) ruledThe Trial Court that neither exclusion was effective to
recovery.bar We affirm.

Lariviere,plaintiff, Son,The Robert J. Jean Lariviere and isd/b/a
operator building-movingthe owner and of a business located in the

1966, plaintiff purchasedtown of In the LapointeHooksett. from the
Agency general liabilityInsurance of aManchester and automobile

policy by Hampshireissued the defendant New Group.Insurance
yearpolicy yearThat was reissued from to and continued in force at

giving proceeding.the time of eventsthe rise to this
9, 1975, plaintiff engagedOn movingJune the was in a house in

Manchester, Hampshire. moving structure,New While the it
appeared strikingthat the house was some tree limbs. In order to

limbs, plaintiffremove the the climbed into the bucket of a front-end
by operated by employee,loader owned Lariviere and his Richard

cutting branches,McCormack. While Lariviere was the the loader
abruptly up eight feet, causing balance,backed seven or him to lose his

ground injurefall from the bucket to the and himself.
brought againstLariviere suit Richard seekingMcCormack

recovery injuriesfor the sustained as a result of the fall from the
Hampshire Group coverageThe New Insuranceloader. declined and

refused to defend the action on McCormack’s Thereuponbehalf. the
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plaintiff proceeding coveragetoinstituted this determine the of the
liabilitygeneral policy.insurancedefendant’s

denying coverage plaintiff,In the theto defendant relies on two
policy first,question.inin theexclusions contained The Endorsement

policy, pertinentin part:L 269 to the reads

II Persons Insured.

followingofEach the is an insured under this insurance
to the extent set forth below:
* * * *

provided person organization(e). no.. that or shall be an
paragraph (e) respectinsured under this with to:

Bodily anyinjury employee(1) personto of suchfellow
injured employment....in the ofcourse his

(Emphasis added.) policytoEndorsement GL 318 the reads as follows:

agreed applyIt insurance does bodilyis that the not to
arisinginjury property damageor occurringout andof

during anythe course the movement building orof of
by equipment,or periodstructure automobile mobile the of

being commencingmovement asconsidered when such
building or is removed fromstructure its old foundation

terminating unloadingand when the of the vehicle
purpose placing buildingcommences for the of the or

structure on its new foundation.

(Emphasis added.)
uponWe conclude that the defendant’s reliance employeethe fellow

recoveryany byexclusion to bar misplaced.Lariviere is At first
glance, appear plaintiff’sthatit would the ownershipsole of his

would, ipso facto, exemptfrom provision.business render him the The
argues, however, was,defendant that inasmuch as Lariviere at the

accident, engagedtime of the in work which could have been
laborer,performed by is, purposesa exclusion,common he for of the a

Co.,employeefellow of McCormack. See v.Vittum N.H. Ins. 117 N.H.
1, Liberty(1977);369 A.2d 184 Mut. Co. v. Co.,Ins. Home Ins. Indem.

N.H. 12, (1976).116 351 A.2d 891

reject interpretationWe the defendant’s strained of its fellow
exclusion,employee instead, agreeand with the trial court’s

standing inobservation that when Lariviere “was the bucket of the
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corporateservice of a or some otherpayloader, was not in thehe
(Emphasis original.)employer.” In both theemployer; washe the

cases, supra,Liberty this court examined theMutualandVittum
theyemployeesby to determine whetherperformed certainduties

performinginjured employees or were insteadservants ofwere fellow
management. 4-5, 369 187;atacts of 117 N.H. A.2d at 116 N.H. at 14-­

case, however, employees15, were theseat 893. In neither351 A.2d
Lewis, 367,118v. N.H. 387 A.2d 637proprietors as well. See Stevens

case, payloaderin the or at(1978). whether the bucket ofIn the instant
office, making administrative decisions orwhetherhis business

by anyperformed employees,performing be of hisduties that could
employee of McCormack. See Stevens v.was not a fellowLariviere

supra.Lewis

amending Hampshireinpersuaded that the Neware weNor
Compensation Law to allow individuals such as theWorkmen’s

themselves,coveragepurchase for as well as theirplaintiff to
changedlegislature proprietorssole intoemployees, the somehow

1971, 463, instead,281:2“employees.” ch. RSA III. We concludeLaws
ruled, employee”the “fellow exclusion did notas the trial court that

byrecovery policythe Lariviere.bar under
findingthat the trial erred inThe defendant next contends court not

coverage by specific exclusion of Endorsement GLbarred the 318. As
noted, however, endorsement,that whichthe trial court seeks to

anycoverage during buildingthe course of movement of orexclude all
structure, small,appeared by slip paperon a 7" of not attached4V2"
to, part policy. Rather,principalin ofnor referred to the the that

policy,portion the entitled Manufacturers’ andof Contractors’
Liability Coverage for ForInsurance Premises and the Named

Progress, followingOperations typed-inin containedInsured’s the
against:description of the hazard insured

Building raising moving includingor incidental—
shoring, rebuilding walls, foundations,or removal or of

piers.orcolumns

eighteen exclusions, manyThereafter followed a list of of which had
subdivisions, print,all of which are in fine inand none of which is

GL 318.mentioned Endorsement
plaintiff at that he was ofThe testified trial aware the existence of

stated, however,this endorsement. He also that he had been assured
by agent, Lapointe, only damage buildinghis Mr. that it excluded to a

testimony,Acceptingin this the trialwhile transit. court went on to
find that:
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any person... reasonable positionin the plaintiffof would
have bybelieved that he was covered policythe bodilyfor
injury arising. . . claims occurringout of and during the

anycourse of buildingmovement of or structure. The
average person, considering specificthe language
“Building Raising moving ,”or . . . would not think that
coverage majorfor this hazard would bybe removed a
remote appearingexclusion slipon a paperof among many
policy endorsements, and not even referred to in the
“Description of Hazards.”

interpreting provisionsIn policiesthe of insurance like the
issue,one here at expectationthe reasonable of the insured will be

Co.,honored. 686, 406Olszak v.Peerless (1979);Ins. 119 N.H. A.2d 711
Co.,Atwood v. 636, 637,Accident & Indem. 116 N.H. 365Hartford

744,A.2d (1976);Magulas Co., 704,746 v. Travelers Ins. 114 N.H. 327
(1974).A.2d correctly608 We believe appliedthat the-trial court the

expectationsreasonable rule in principalthe instant case. Here the
against buildinghazard raising moving,insured policywas or and the

provided. Althoughso plaintiffthe testified that he was aware of the
exclusion, understood, byhe also indicated that he virtue of his talks

LaPointe, only damagewith buildingsthat it excluded to in transit.
Clearly, plaintiffs agent’sthe reliance on the assurances was reason­

Moreover,able. supra.Olszak v. Peerless Ins. Co. it would be
major, only,unreasonable to “think that the if not the hazard for which

specific premiumthe paid bywas would be removed the exclusion.”
Laconia,City 376,Brown 1276,v. (1978).118 N.H. 378 A.2d 1277of

Thus, rulingwe affirm the of the trial court.

Exceptions overruled.

BOIS, sit; others concurred.J., thedid not


