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Heed,Rath, attorney general (Peter W. assistantThomas D.
general,attorney orally), for the State.

Crawford,Duggan, Schuyler ofand ConcordJames E. {Mr.
Duggan orally), for the defendant.

KING, appeal second-degreeJ. This is an from a forconviction
followingmurder defendant,a bifurcated trial. The Viktor

Novosel, forty yearswas sentenced to to life. This is the fourth
time the defendant has Gregoire,been before this court. v.State

140,118 (1978);N.H. 384 Helgemoe,A.2d 132 Novosel v. 118 N.H.
115, (1978); Novosel,384 A.2d 124 302,State v. 115 N.H. 339 A.2d

(1975).16
24, 1974,On December the defendant went to the home of

George and Helen inMorrison search of his former wife and his
gun.children. PreciselyNovosel carried a happenedloaded what

thereafter is unclear.
George Morrison livingtestified that when Novosel entered the

gun hand,room with in he demanded to know where his former
wife response, Georgeand his children were. In Morrison leaned

pick upover to a Accordingcoffee table to throw at Novosel. to
Morrison, him, strikingNovosel then fired at him in the chest but
causing only superficial Georgea wound. Morrison then fled to a
neighbor’s police.house to call the Helen was still alive when
George fled but was dead from a bullet wound when he returned.

nightNovosel testified that he entered the Morrison house that
through an living where,unlocked back door. He entered the room

any ensued, Georgebefore grabconversation Morrison tried to
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pushed away,him. Novosel him but Morrison came himafter
again. gunNovosel tookthen out the and fired at the floor. Novosel

shooting directlydenied at Morrison. As Novosel and Morrison
struggled, got up walkingHelen Morrison and started from the

askingroom. Novosel walked forafter her his former wife and his
George grabbed behind, gunchildren. Morrison fromNovosel the

immediatelywent off and Helen Morrison fell to the floor. Novosel
fled the scene and was arrested within a few hours.

1975,9,hearing Januaryprobable theAfter a cause on
second-degree murder, aggravatedindicted fordefendant was

Novosel,handgun bypossession felon.assault and of a a convicted
however, charges. Instead, Stateon thewas not tried these

11, 1975,April itpre-trial on thatindicated at a conference
651:8, i.e.,provisions to resubmitintended to invoke the of RSA

grand jury whether it woulda as toto for determinationthe case the
insanity orfor the reason of mentalfind an indictment...“omit to

derangement....” 651:8.RSA
Recognizing byproblems presentedthe RSA 651:8constitutional

:9, Superior (Keller, C.J.)and the reserved and transferredCourt
objected onseveral issues to this court. The defense to the transfer

5, 1975,speedy grounds 15,April in v.trial on 1975. On June State
supra, (1) wereNovosel this court held: that RSA 651:8 and :9

hearingifconstitutional the defendant was accorded a consistent
135:30-a; (2) requestwith RSA and that Novosel’s for a bifurcated

trial could be in of trialhonored the discretion the court.
remand, however,uponNovosel was denied a bifurcated trial

grand jury bybecause the which was failedreconvened the State
by grandinsanity. juryto return an indictment reason of The

insane, prossedcertified defendant and the State nolle the
Thus, 9, 1975,hearing onlyindictments. at the held on June the

by dangerousissues decided the court were whether it would be
go largefor Novosel to at and whether his life commitment should

be to prison hospital.the State or to the State See RSA 651:9
(Supp. 1979).

proveTo dangerous,Novosel producedthe expertState
testimony psychiatristsfrom two testimony concerningand other

killingthe of Helen psychiatrist, however,Morrison. A defense
disagreedsharply diagnosiswith expertsthe of the State’s and

concluded that “institutional inappropriate.care” for Novosel was
George Morrison and Viktor Novosel testified about the events
surrounding Helen Morrison’s death.
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1975,12, findingthe court entered an orderOn June Novosel
dangerous securityand committed him for life to the maximum

Hampshire Hospital. Anticipatingunit of the State thisNew
825,Helgemoe,incourt’s decision Gibbs v. 116 N.H. 367 A.2d 1041

(1976), the court ordered commitment reviewed in twoNovosel’s
years.

subsequently grandchallenge juryNovosel renewed his theto
procedure, by corpus superiorthis time a writ of habeas in the

interim, grand jury procedurecourt. In the the had been found to
constitutionally grounds.be on federaldefective Kanteles v.

Wheelock, Supp. (D. 1977).439 F. 505 This thereforeN.H. court
Helgemoe, 115, (1978)held in Novosel v. 118 384 A.2d 124N.H.

grand jury procedurethat the was unconstitutional and ordered
againstNovosel’s release unless new indictments were returned

thirtyhim within days.
murder,second-degreeagainwas forNovosel indicted

gunaggravated gun bypossession a felon. Theassault and of a
begancharge separatewas severed for a murder trial ontrial. The

1,May 1978, years Pre-trialthree-and-a half after Novosel’s arrest.
trial,speedy of doublemotions to dismiss for lack of violation

jeopardy prosecutorialand were denied. A defensemisconduct
granted. guilt phasefor of themotion a bifurcated trial was At the

trial, jury second-degreeguilty andthe found of murderNovosel
guilty aggravatednot of assault.

trial, courtthe“sanity the bifurcatedphase” ofthePrior to
contestingfrompreclude the Statetoa defense motiondenied

defense,insanity thesupport of theinsanity Indefense.Novosel’s
formerpsychologist, andpsychiatrists, atwocalleddefendant

Johnson, prosecutedhadwhogeneralattorney Robertassistant
a“come tohad everhedenied thatin 1975. JohnsonNovosel

wasNovoselor not Mr.whetherhimself as toparticular conclusion
by wasthe Stateonly evidence offeredTheor insane.”sane

Augustgirlfriend fromFreeman,testimony by Novosel’sBarbara
Ininsane.was notopinion,her Novoseltrial. Inthe time of1974 to

Thewas sane.argued that Novoselclosing argument, the State
fortytoNovoselJ.) sentencedagreed. (Mullavey,jury The Court

24,since Decemberhis incarcerationyears credit forto life with
1974.

when, onprocess was violatedThe first issue is whether due
itscourt, prosecution reversedappellatefrom theremand an

arguesregarding insanity. defendantposition Thethe defendant’s
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not, process, presentprosecution with duethat the could consistent
grand jury under RSAto in 1975 for considerationhis case the

statute,then,651:8, challenge taketo thatand after a successful
position at time of thesane thethe that the defendant was

however,Defendant, positionais not incommission of the crime.
validityargue during of RSA 651:8to unfairness. All the time the

insane,being yetlitigated, hehe he was notwas insisted that
changed positionhis he was insane.thereafter and claimed

change positionargues of wasThe thatdefendant the State’s
withpenalty hospitalto hisintended increase from a commitment

(forty yearsto a criminal prison)review sentence to inbiennial life
and, therefore, thebehavior which violatesconstitutes “vindictive”

right process.to duedefendant’s

extremely any givenBecause it inwould be difficult case to
prove retaliatory motivation,the actual existence of a North

Pearce, 711, (1969),Carolina v. 395 U.S. n.20 no vindictive725
part prosecution provedmotive on the of the protectneed tobe the

penalty challengingdefendant from an increased for his
Blackledge Perry, (1974);Confinement. 21 seev. U.S.417 North

supra.Carolina v. Pearce

however,“vindictiveness”, present onlyProsecutorial ifis
prosecution “upped duringthe had ifthe ante” a retrial and a

thereby Blackledge Perryharsher imposed. supra;sentence is v.
North supra; States,Carolina v. Pearce Green v. 355United U.S.

(1957).184 Koski, 112, 411seeBut State v. 120 (1980).N.H. A.2d 1122
This threshold presentelement is not grandhere. juryAfter the 1975

indict,omitted to and after the dangerousdefendant was found to be
hearing,after he was bycommitted the court to an indeterminate term

(with a life)ofmaximum to Hampshirethe N hospitalew prison.or State
While every years,the commitment had to be reviewed two there

certainly guaranteewas no that the defendant would ever be
This parolereleased. must be contrasted with the defendant’s

eligibility. longerRSA 651:45-a. Whether incarceration would be
under the sentence than under the iscommitment unascertainable.

addition, penaltyIn while grandone ais commitment based on a
jury insanity finding dangerousness,certification of and a court of

guiltythe second is a jurysentence based on a verdict after a trial.
Although harsh,penaltiesboth conclusivelyare isone not harsher

prosecutionthan the other. Because the cannot be found to have
“upped instance,the in penaltyante” this and because one is not



182

other, processconclusively duethe the defendant’sharsher than
argument fails.

rightargues was his to athat he deniedThe defendant next
yearsdelayby unjustifiable of three-and-one-halfspeedy trial an

the and Statetrial. both Federalbetween his arrest and Under
capriciousConstitutions, is to be fromdefendant entitled freea

VI;delay receiving amend.oppressive in trial. U.S.a Const.and
14;1, Wingo, (1972);514pt. art. Barker v. 407 U.S.N.H. Const.

687,White, (1976).v. 366 A.2d 872116 N.H.State

determining length delayofin theperiodThe considered
Marion,v. 404trial. United U.S. 307is between arrest and States

502, 162,499,Collins, A.2d 165(1971); 115 N.H. 345State v.
years.case,(1975). period is three-and-one-halfIn the instant this

however,length delay, of the claim.of is not determinativeThe
Cole, 829,supra;Wingo State v. 118 N.H. 395 A.2d 189Barker v.

Rather,White, 687, (1976).A.2d(1978); 116 N.H. 366 872State v.
“orderly speed.”right pertains expedition and not merethe to

Ewell, 116, (1966); v.120 UnitedStates v. 383 U.S. SmithUnited
403, 412,States, 1, Coolidge,(1959); State v. 109 N.H.360 U.S. 10

Coolidge547, grounds, v.(1969), NewA.2d rev’d on other260 554
right(1971). the toHampshire, To determine whether403 443U.S.

violated, applyspeedy must the criteria seta trial has been we
Wingo supra: length delay; (2)(1)in Barker v.forth the of the

delay; responsibility(3) to assert hisreasons for the the defendant's
lightdefendant,right; in of(4) prejudice the to be assessedand to

Hudson, 963,right 119 409 A.2dspeedyto a trial. v.his State N.H.
Isaac, 971, (1979);(1979); 409 1354v. 119 N.H. A.2d1349 State

Fraser,supra;Wingo supra; see v.Barker v. State v. White State
117, (1980).411 A.2d 1125120 N.H.

24, Thewas arrested on December 1974.The defendant
constitutionality appealon an to this courtof RSA 651:8 was tested

9, 1975,5, By (lessrenderedand a decision was on June 1975. June
broughthad casearrest),six the the tothan months after the State

stage hearing was if the defendantthe where a held to determine
dangerous largetoo to be at and whether his commitmentwas

prison.hospitalshould be to the or to the StateState
grand jurychallengehis to theThe defendant renewed State

time,by corpus.way of RSA 651:8procedure of a writ habeas This
Helgemoe, 118to v. N.H.was found be Novoselunconstitutional.

release,115, (1978).124 The court ordered Novosel’s384 A.2d
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sought andthe State obtained newunless indictments within
indictments,thirty days. The didState seek such which were

by grand jury jurythe within thereturned allotted time. The trial
1,Maybegan on 1978.

argues delayThe defendant that the between arrest and trial
Althoughresulted from the toState’s decision utilize RSA 651:8.

correct, delay prosecution.this is the cannot be attributable to the
prosecution statutory procedure initiallyThe chose a waswhich

by supra.found constitutional this court. v. Novosel This wasState
attempt trial,delay delayanot deliberate to the nor was the due to

negligence.
utilized,the timeAt RSA 651:8 was and indeed until 1978 when

unconstitutional,law operatingthe was declared wasthe State
through legitimate process justicea of criminal administration. “A

case, accordingdisposition of prevailing proceedingsa made to the
arbitrary, vexatious,law delaysof free oppressivefrom and is

inconsidered to be accordance with such a constitutional
requirement.” Court, 33,MunicipalRiendeau v. 104 N.H.Milford
34-35, 396, States,(1962).177 A.2d 398 alsoSee Pollard v. United

354, (1957); Dufield, 28,352 U.S. 361 State v. 119 N.H. 398 A.2d
(1979) J.,(Douglas,818 dissenting).

Prejudice determiningmust also be considered in whether
speedy Althoughthe defendant was denied a trial. the defendant

memory” by witness,asserts “some only exampleloss of a the cited
is questiona failure of the responddefendant’s own witness to ato

byasked the State on cross-examination. The defendant makes no
anyclaim that witnesses disappeared.involved in the trial died or

prejudice byWe find no suffered underdefendant these
circumstances.

right speedy necessarilyThe ato trial andis relative must
regard practicalbe considered with to the ofadministration

Isaac,justice. 971, (1979);State v. 119 N.H. 409 A.2d 1354 State v.
28, 29, 818,Dufield, Cole,(1979);119 N.H. 398 A.2d 819 State v.

829, 830, 189, opinionN.H. (1978).118 395 A.2d 190 theIt is of
delay by appealsmanythis court that the occasioned the in this

justicewas a validcase exercise of criminal andadministration
right speedynotdid constitute a denial of to athe defendant’s

trial.

argues rightThe next hisdefendant that he was denied to
byagainstcross-examine and confront the him the trialwitnesses
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keyruling that thecourt’s State’s witness need not disclose his
Generally, divulgeaddress. a witness must addresshis on cross-­

(1968);Illinois, 129 v.examination. Smith 390 U.S.v. Alford
States, (1931); Honneus,United 282 U.S. 687 see v.United States

denied,566, (1st 1974),508 (1975).F.2d 572 Cir. cert. 421 U.S. 948
However, government legitimate“where the avoices concern for a

safety, potential dangerwitness’ the trial court balance the tomust
againstthe witness the need of the defense for the information.”

Cavallaro, 300, (2d 1977).United v. 553 F.2d 304States Cir. See
Caldwell, 297, (1975).also v. 303 Minn. N.W.2dState 227 382

prejudicepreventThe for information is toneed such
opportunity placefrom a of the witnesswhich “ensues denial the to
weightsetting testimonyproper putin hishis and the of and his

test,credibility fairlyjury appraiseto a without which the cannot
States, at criticalthem.” v. United 282 692. TheU.S.Alford

question simplythen becomes not whether the witness has
address,divulged his hashome but whether or not the defendant

given “opportunity placeto in hisbeen sufficient the witness
(5th48,Alston,proper setting.” Id.; 51-52v. 460 F.2dUnited States

Cir.), denied,cert. 409 (1972).871U.S.

and hiswith the witnesswas familiarThe defendant
only father-in-­background. witness the defendant’swas theNot

committinglaw, violentof awas convictedbut the defendant
examination,Further, on directhome.in the witness’ owncrime

at thejury the witness livedwere told wherethe defendant and
1972).State, (Tex.v. S.W.2d 798offense. 488time of the Winkle

trial,of but thestate at the timemoved to anotherThe witness had
knowledgeby of whatjury thebe aidedlikelihood a wouldthat

street, at Westate, precise city is tenuous best.andmuch less the
place“opportunity to theafind the had sufficientthat defendant

States,setting.” supra atproper v.in Unitedwitness the Alford
692.

argues witness mustthat theThe defendant
fear before cross-examinationundefineddemonstrate more than

expresscan be denied.addressregarding “[W]hilethe witness’
desirable, implicitobviously areprocedures if the reasonsare

witness,postureand of theof the nature of the crime thebecause
681,Vinzant, 684they ignored.” F.2dv. 528need not be McGrath

dismissed, Indeed,(1976). of426 902 the nature(1st Cir.), U.S.cert.
be acharged tothat the witness claimedthe crime and the fact
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explicitunnecessary anyof criminal violence makevictim
harm, thedisclosure of the threat of harassment or because threat

McGrath,in 364 Mass.is inherent the situation. Commonwealth v.
243, case,(1973). find303 N.E.2d 108 In the instant we that the
danger outweighedto the witness need forthe defendant’s
disclosure, judgeand therefore hold that trial did not abuse histhe

by allowing precisediscretion the witness not to disclose his
current address.

arguesThe ofdefendant next that the failure the trial court to
prevent takingnewspaper photographer picturesa offrom the

during prejudicedefendant viewthe caused inherent and denied
support position,fair Inthe defendant a trial. of his the defendant

argues (whenthat as a result of his own at the viewevasive action
raising a photographer pointedcoat over his face awhen a camera

him) jurors might somethingat the have he had toconcluded hide.
Although he prejudice,admits that he cannot demonstrate actual

argues findinghe that supportthis evidence is tosufficient a of
prejudice.inherent

support findingIn order to prejudice,a of inherent the
impermissible by veryact its nature have somust tainted the trial
atmosphere necessarily process.that it will inresult a lack of due

Stewart, 621,v. 585, 586-87,State (1976);116 N.H. 364 A.2d 622
Laaman, 794, 798, 354,see v.State 114 (1974),N.H. 331 A.2d 357

denied,cert. (1975).423 U.S. 854 We find that the court has no
authority to restrict media outside the courtroom in this situation.
Moreover, prejudicewe find no under these circumstances that
would constitute a process rights.denial of the defendant’s due

arguesThe defendant next that there was insufficient
support jury’sevidence to findingthe that he was sane at the time

questionof the crime. sanityThe of peculiarlyis one jury,for the
jury’sand the regarddetermination in this will not be overturned

aunless rational oftrier fact could jurynot have found as this did.
Duckworth,Moore v. 99 (1979);S. Ct. 3088 see Virginia,Jackson v.

99 S. Ct. 2781 (1979); Kiluk,State v. 1,120 N.H. 410 A.2d 648
(1980).

Although only the expert testimonyoffereddefendant in
case, jurythe instant the obligedis not testimony,to believe that

and expertthe absence of testimony prosecution’sfrom the case is
not fatal. See Moore v. supra.Duckworth The defendant’s evidence
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experts agreed the defendanttestimony who thatof fromconsisted
diagnosis.insane, properagree thewho could not as towas but

testimony weighedconflicting in the first instancemust beThis
girlfriend the defendantagainst who knewthat of the defendant’s

considerations toOtherand did not believe him to be insane.well
showingsanityanalysis evidenceof includedbe factored into the

think, plan, attempt to eludeandable tohow the defendant was
contrary tojury’spolice. determinationWe do not find thethe

therefore,found, theany andof fact could havewhat rational trier
jury’s verdict must stand.

argues voirfailure tothat the trial court’sdefendant alsoThe
during anconcerning prejudicial publicity wasjury trialdire the

juryimpartial andandenied the defendantdiscretion andabuse of
fair trial.

Mayjury onbar, dired and selectedthe was voirIn the case at
afternoon, they were admonished1, their release that1978. Before

any news accountstoby not to read or listenthe courttwice
day, theon the nextregarding trial reconvenedtrial. When thethe

concerningjury an articleto examine themoved furtherdefendant
May 1.afternoon ofon theappeared in Monitorthe Concordthat

motion, thatnow.contendsand the defendantdenied thiscourtThe
ruling was error.this

upon belief thatjustice premised thesystem of isOur
v.Delli Paoli Unitedjurors instructions.will follow the court’s

States,States, 232, (1957); Opper 348 U.S.v. United242352 U.S.
regardingjury84, to voir dire the(1954). Whether further95

notrepeatedly admonishedthey had beenpublicity afterpre-trial
day isprevioustheof the trialto or read news accountsto listen

Ricker, 119Kennedy v.of the trial court.the discretionwithin
hereof827, (1979). find no abuse discretion409 WeA.2d 778N.H.

amply protectedjuryto theinstructionsthat the court’sand hold
rights under these circumstances.the defendant’s

overruled; appeal dismissed.Exceptions

All concurred.


