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byTemple, Dover, for thebriefFisher, Parsons, ofMoran &
plaintiff.

citycity attorney, byWoodman, the defendantbrief forScottE.
of Dover.

by McQuadeGalanes, Dover, for defendantbriefofE.William
Realty, Inc.

by plaintiffappealBrock, theunder 31:77an RSAThis isJ.
County Superior Courtdecree of the StraffordFisher from aClara

AdjustmentZoning(Goode,J.) upholding ofof Boarda decision the
grantingAugustcity 19, 1976, variance toDover, adatedof the of

Realty,defendant, McQuade Inc.the
Realty applied toMcQuade for a varianceto the boardfirst

multi-family apartmentthirty-two into aroom houseitsconvert
grantedcomplex 19, 1973, thethe boardOctoberin 1973. On

grantingappeal superiorupon court, ordervariance, thethebut to
to the board.was remandedand the casethe variance was vacated

againhearingholding application, the boardon theanotherAfter
appealgranted 5, to theAnother1974.variance on Decemberthe

September 18, 1975,superior order, datedin ancourt resulted
proceedingsremanding notthe board for furtherthe case to

ruling majorityfinding ofand that athewith court’sinconsistent
considering application for thetheof boardthe members the

31:73)(RSA that the board’snot “indifferent” andvariance were
adjacentadverselyfinding affectvariance did notthat the

Mayunjust”. 13, 1976,property theOnandwas “unreasonable
citing superior court,board, denied the varianceofthe decision the

Realty petitiontaking McQuade notdidevidence.furtherwithout
rehearing (Supp. 1977).under RSA 31:74for a

RealtyJuly 30, 1976, McQuade secondThereafter, filed aon
substantiallyapplication is conceded waswhich itfor a variance

ultimatelypreviously requested andvariancethe same as the
Augustby granted onthe varianceboardthe board. Thedenied

rehearing September1976, on19, afterits decisionand affirmed
superioragain appealedplaintiff court30, 1976, thetoand once

pursuant to RSA 31:77.
hearing, onlyevidentiary of thewhich the chairmanatAn

superiorzoning testified, oncourtheld before thewasboard
superiorJanuary April 11, 1978, court11, of thea decreeOn1977.

historylongreferringwhich, ofand torturedto thewhileissued
proceedingsvariousof theand the woeful lack of recordthe case
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board, plaintiffplacewhich had taken before the concluded that
overcominghad not hersustained burden under RSA of the31:78

statutory findingspresumption zoning ofthat of a board
adjustment primaare facie lawful and reasonable.

case,all provided:At times relevant to this RSA 31:78

Burden of Upon hearing proofProof. the the burden of
upon party seeking anyshall be the to set aside order or

legislativedecision of adjustment bodythe ofboard or to
unlawful,show that the same is orunreasonable and all

findings legislativeof adjustment bodythe board of or of
municipality upon questionssuch properlyall of fact

primabefore it shall be deemed to be facie lawful and
reasonable; and the appealedorder or decision from

vacated,shall not except law,be set aside or for errors of
persuadedunless the bycourt is the balance of

probabilities, it,on the evidence before that said order or
unjustdecision is or unreasonable.

Plaintiff application Maycontends that the denial of the first in
1973, precluded granting Julythe board from the one filed in

argues1976. She here that she sustained her burden before the
superior by provingcourt that boardthe committed an error of

grantedlaw when it last the variance to the defendant without
finding changefirst athat material affectingof circumstances the

applicationofmerits the had occurred or that the second
application materiallyfor a variance was for a use that differed in

degreenature and previouslyfrom the applieduse for and denied
by the board. ZoningFiorilla v. Appeals, 275,Board 144 Conn.of
278-79, 619,129 (1957); Manchester,A.2d 621 339,Bois v. 113 N.H.
341, 778,306 A.2d (1973).780

apparentisIt 11,from the transcript Januaryof the 1977
proceedings superiorbefore the zoningcourt that the board of
adjustment legalmisunderstood the requirements attending its

previouslyreconsideration of a request,denied variance the denial
of appealed.which was not board,The chairman of the Mr.
Gentautus, testified, respectwith application,to the second as
follows:

Q: you compareNow did application originalthat with the
application by McQuadewhich was filed Mr. in 1973?

A: No. INo. did not.



190

toasa determinationyour ever makeQ: you boardorDid
30th,Julyfiled onwasapplication whichthewhether

waswhichapplicationmaterially thediffered from1976
previously filed?

comparison was made.NoA: No.
it doesn'tyour opinion thatyou it isQ: thatit fromI takeDo

materially or not?differsapplicationthewhethermatter
it does.believeI don’tA:

sir,Q: your understanding, circumstancesthat theis itAnd
theyessentially wereAugust the same asarein 1976

Mayprior to of 1976?
Yes, they’dI be the same.A: think

youQ: this inyou your ever discussor board —didAnd—did
changeyour question of of circum-Thisfront of board?

stances?
it,any of no.discussionI think we madeA: don’t [sic]

affectingchange theof circumstancesWhen a material
application is notor theapplication not occurredhasmerits of the
degree itsmaterially and fromin naturediffersfor a thatuse

lawfullyadjustment may reach thenotpredecessor, board ofthe
otherwise, be nowouldpetition. thereIf it weremerits of the

adjustment, thefinality ofproceedings the boardto before
threatened,zoning and an undueintegrity plan bethe wouldof

seeking uphold theplaced property owners tobe onburden would
zoning plan.

change ofproving a materialburden ofThe
adjustment partythelies onthe board ofbeforecircumstances

Review,Zoning 98 R.I.seeking v. Boardthe variance. Marks of
Zoning,Easley Metropolitan405, (1964); Boardv.203 A.2d 761 of

issue, as501, ...(1974). “OnApp. N.E.2d 185 [this]161 Ind. 317
isboard’s discretionthe exercise of theother issues whereinon the

Zoningproof applicant.” v.sought, on the Marksthe burden of is
Review, 407, applicant willat Thesupra at 203 A.2d 763.Board of

circumstances, tochanged andofevidencehave easier access to
leave themapplication wouldplace opponentson to thethe burden

changedof whetheropen determinationharassment. Theto
“aquestion which necessitatesis a of factcircumstances exist

of thethe timewhich existed atof the circumstancesconsideration
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prior Easley Metropolitan Zoning, supradenial.” v. Board atof
514, made,at317 N.E.2d 193. Resolution of this issue must be in

instance, by adjustment. appealthe first ofthe board On all
findings adjustment primaof the board of are facie lawful and
reasonable. RSA 31:78.

mind,With these considerations in must decidewe whether
plaintiff proof 31:78,the met her burden of under RSA in the

court,superior approvaland established that the board’s of the
variance was unlawful. In the of aabsence record before the board

adjustment, rely uponof this court must the record before the
superior validity bycourt to determine the of the actions taken

superiorboth the court Derry,and the board. Collins v. 109 N.H.
145, 147, 185, (1968).244 A.2d 186

uponWe conclude that the portiontrial court’s reliance that
weight given findingsof whichRSA 31:78 relates to the to be of

byfact made misplacedthe board was and hold that the board
approvedcommitted an error of law when it defendant’s second

application for findinga variance without first either that a
change affectingmaterial of circumstances the merits of the

application had occurred or applicationthat the second was for a
materially degreeuse that differed in nature and from the use

previously applied byfor and denied the board.
Finally, we proceedingsconsider the effect on these of certain

byevidence offered hearingthe defendant at the onboard the
application.second variance This questionevidence related to the
grantingof whether the of anythe variance would inresult

surroundingdiminution in the ofvalue properties.

While such clearlyevidence is relevant to the board’s
request,consideration of a McMahon,variance RyeTown v. 117of

857, 860, 807,N.H. (1977),379 A.2d 809 it is not torelevant its
required threshold changedetermination that a material of
circumstances has byoccurred and should not be considered the
board until that determination has been made.

Exceptions sustained.

GRIMES,C.J., participate;did not the others concurred.


