
202

Merrimack
No.79-262

CompanyPolicyholders’American Insurance

v.

Edward F. Smith

13,March 1980



203

Nourie,Wiggin (Kenneth orally),of& Manchester G. Bouchard
plaintiff.for the

Lachiatto, Franklin, by orally,ofAlexander M. brief and for the
defendant.

DOUGLAS, petition judgmentdeclaratoryJ. This is a for under
coverageRSA 491:22 to determine under a manufacturers’ and

liability policy by plaintiffcontractors’ insurance issued the to the
defendant, Edward principalF. Smith. The issue is whether an

purports modify damage coverageexclusion that propertyto the
by policyextended sufficiently adequatelythe is andclear

positioned ordinary personso that an positionin the of the insured
policy coveragewould byunderstand that the was modified the

coverage.exclusion. We find no modification of
1975, Smith,In self-employed general contractor,Mr. a was

drainagehired to pipeinstall a private byat a residence owned
Jeanne Schoolcraft. As drainage trench,Smith excavated the the
bucket of his undergroundbackhoe gasstruck an main that
serviced resultingthe explosionhouse. The damaged the house and

personalvarious property.items of broughtSchoolcraft then suit
against Service,both Inc.,Smith and gasGas supplier.the Gas
Service, broughtInc. partya third against seekingaction Smith
indemnity in the itevent was held liable to Schoolcraft.

Mr. Smith uponmade a liability insurer,demand his American
Policyholders’ Company,Insurance provideto him with insurance
coverage legaland a Contendingdefense. policythat the extended

coverageno typefor this occurrence,of plaintiff petitionthe filed a
declaratory judgmentfor and later amended it to assert that the

company obligationalso had no to defend Smith in the suit
brought by Service,Gas Inc.

Following hearing,a the trial court ruled that the defendant was
coverageentitled to policy. plaintiff exceptedunder the The and

Contas, J., reserved and questionstransferred all of law to this
court.

The first strangerissue before us is no to this court. It is
ordinarywhether personan positionin the insured’s would

understand generalthat a policycertain exclusion limited the
coverage. Marina,See Commercial Union Assurance Co. v. Gilford
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Inc., 788, (1979);119 N.H. 408 A.2d 405 Commercial Union
Gollan, 744, (1978).Assurance v. 118 394Co. N.H. A.2d 839
policy provisionThe relevant takes the form of an additional

page multi-page general“declarations” toattached the defendant’s
liability policy. pageautomobile The contains a section“declarations”

Hazards”,Liability onlyentitled specifies“General which not the
premiums required bodilyadvance injuryfor the defendant’s and

property damage coverage, but also includes a subsection entitled
“Description directlyof Hazards.” Located beneath that subsection

number,title is 62-1511xcu,the classification code which is
immediately byfollowed the word “Excavation”.

side, section,“liability”On the reverse under the the insurer
agrees to

pay behalf of insured all sums which the insuredon the
damageslegally obligated payshall to asbecome

damagebodily injury property tobecause of A. or B.
occurrence,byapplies,which this caused aninsurance

seekingany againstand to defend suit the insured...
damages bodily injury propertyof oron account such
damage (Emphasis original.)in....

fromlanguage a exclusionsFollowing is list of seventeenthis
provides(q)(3), which that thecoverage including exclusion

.damage within . .coverage property included“tonot extenddoes
withdamage connectionhazard inunderground propertythe

by numberpolicy a codeclassificationoperations in thisidentified
original.) The(Emphasis insymbol ‘u’.”which includes the

in thedamage definedhazard” as“underground property
policy “includesof the automobilesection“definitions”

anydamagedamage property tounderground andproperty . . .
‘Underground property damage’ meansproperty ....other

tanks,mains, sewers,wires, conduits, pipes,damage toproperty
bywater,ground causedorsurface of thetunnels . beneath the. .

equipment theforoccurring during use of mechanicaland the
theland, excavating It ispaving, . . . .”gradingpurpose of

ordinary person in the insured’splaintiff’s ancontention that
coverage forgrant of extendedthatposition thewould understand

(q) (3)by exclusionarising is modifiedfrom worklosses excavation
ordamage underground propertycoverage any toto exclude from

backhoethe defendant’sany property fromthat resultedother
striking gasthe main.
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longbefore, policies havenotedAs we have “[insurance
confusing language”jurisdiction for theirin thisbeen under attack

Gollan,v.misleading Co.Assuranceforms. Commercial Unionand
839, generally744, 745, (1978). StormsSee394 A.2d 841118 N.H.

427,Co., 388Fidelity Guaranty 118 N.H.andv. United States
policy,publicof the(1978). reasonsFor obviousA.2d 578

regarding policyprooflegislature placed the burden ofhas
Furthermore,1979).(Supp.coverage insurer. RSA 491:22-aon the

interpretedpolicies from theare to bein this insuranceState
“inordinary person position of the insuredviewpoint in theof the

reading policy wouldlight of thethe of what a more than casual
intelligentordinarily Insurance Co. v.insured.” Aetnareveal to an

64,Inc., 120, 125, (1968).244 67109 N.H. A.2dState Motors

Although policy lengthywe are not with a ashere asfaced
supra, anthat found in Assurance Co. v. GollanCommercial Union

guarantee clarity. littleprolixity We haveabsence of does not
readingordinary “Descriptionperson, the ofdoubt that an after

“Excavation”, would concludeHazards” that contains the word
bodily injurypolicy provided coverage propertyandthat the for

damage arising interpret policythe as thefrom such work. To
suggests giveplaintiff requirewould us to no effect to the word

“Description Hazards,”in the“Excavation” of since (q)(3)exclusion
coverage huge liabilitypotentialexcises from a of for thearea

defendant.

opinion, person position ofIn a in the theour reasonable
coverage provided forinsured would not believe that the

paid separate premium would beexcavation work for which he a
bysubstantially eliminated the obscure exclusion code letter “u”

byupon company. Insurancerelied the Lariviere v. N.H.See
168, Laconia,Group, (1980);120 N.H. 413 A.2d v. 118309 Brown

376, recognize rightAlthough(1978). we theN.H. 386 A.2d 1276
liability,contractually of its theof an insurer to limit the extent

modifyplaintiff, case,if policyit wished to the in this should not
symbolupon cryptic in the classification codehave relied the “u”

somethingbuying less thannumber to inform Smith that he was
general damages arisingprotection from “Excavation”.for See

744,Gollan, 749,118 N.H. 394Commercial Union Assurance Co. v.
839, (1978).A.2d 843

theofWe feel constrained awareto note that we are well
recognizepolicy publication and weeconomies of construction and
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single policy that ismight compelled ato devisefeelthat insurers
servingnumber, a widechange typed code ofcapable, of awith a

State, however, thisvariety In thissituations.of contractual
subjugated individual consumer’sto theinterest iseconomic

Accordingly,understanding specific policy. wein hisinterest
needlesslypolicy in this case isagree that thewith the trial court

misleading and obscure.

The second issue in this case is whether the trial court
petition forthedenying plaintiff’s motion thatin theerred

arguesplaintiffdeclaratory judgment pro Thebe taken confesso.
136)(now and222 Rules 131Superior 216 andthat Court Rules

if defendantpro therequire enter a decreethe court to confesso
Although thean amended bill.to a bill orfails to file an answer

original amendedandto both thedid fail to file answersdefendant
rules. Seepetitions, its ownthe has discretion to waivetrial court

616,Crompton, 115 N.H.Regional v.Educational Ass’nTimberlane
that therecord indicates(1975). review of theA.2d 612 A347

hearing petitionon theargued plaintiff’s at theparties the motion
it.declaratory judgment the trial court denied Underand thatfor

situation, will notapplicable in wethisstandard of reviewthe
ofin the absencejudgment of the trial courtfor thatsubstitute our

an abuse of discretion.

Exceptions overruled.

concurred.All

CountyBelknap CourtProbate

No. 79-266

FieldIn re Michael

13, 1980March


